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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

Rules  of  Practice  and  Procedures 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

summary:  The  FDIC  is  adopting  a 
revised  12  CFR  Part  308 — Rules  of 
Practice  and  Procedures — which 
governs  the  conduct  of  administrative 
proceedings  before  the  FDIC.  The 
changes  include  a  reorganization  of 
existing  sections  of  Part  308,  revisions  of 
some  sections  that  existed  previously, 
and  the  addition  of  new  sections. 
Provisions  that  the  FDIC  has  added  or 
significantly  revised  concern  the 
following  general  topics:  authority  of  the 
FDIC  Board  of  Directors  (“Board")  and 
the  Executive  Secretary,  selection  and 
authority  of  administrative  law  judges, 
appearance  before  the  FDIC,  good  faith 
certification,  pleadings,  intervention, 
consolidation  and  severance  of  actions, 
scope  of  and  time  limits  for  discovery, 
motions,  prehearing  preparations  and 
submissions,  conduct  and  timing  of 
hearings,  evidence,  use  of  written 
testimony,  stays  of  administrative 
orders  pending  appeals,  collateral 
attacks  on  administrative  proceedings, 
conflicts  of  interest,  sanctions, 
suspension  and  disbarment,  ex  parte 
communications,  and  miscellaneous 
provisions  including  ones  concerning  the 
maintenance  of  the  administrative 
record,  filing  and  service  of  papers, 
construction  of  time  limits,  and 
transition  rules.  Additionally,  sections 
that  are  neither  new  nor  substantially 
revised  often  contain  some  language 
changes  in  order  to  enhance  clarity.  The 
purpose  of  the  provisions  proposed 
herein  is  to  secure  a  just  and  orderly 
determination  of  administrative 
proceedings  before  the  FDIC. 

EFFECTIVE  DATE:  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  L  Alper,  Senior  Attorney, 
Compliance  and  Enforcement  Section, 
telephone  202/898-3720,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW„  Washington,  DC  20429;  or 
Christine  C.A.  Tullio,  Senior  Regional 
Attorney,  Regional  and  Corporate 
Affairs  Branch,  telephone  312/207-0495, 
Federal  Deposit  Insurance  Corporation, 
30  South  Wacker  Drive,  Suite  3300, 
Chicago,  Illinois  60606. 

SUPPLEMENTARY  INFORMATION:  On 
February  12, 1988,  the  Board  of  Directors 
of  the  FDIC  approved  the  publication  in 
the  Federal  Register  of  the  revisions  to 


Part  308  of  its  regulations  entitled  “FDIC 
Rules  of  Practice  and  Procedures”  (12 
CFR  Part  308)  (53  FR  5392,  February  24, 
1988).  Part  308  had  been  selected  for 
review  under  the  FDICs  Regulation 
Review  Program  (see  50  FR  14247,  April 
11, 1985).  This  revised  Part  308  is  a  result 
of  the  review  conducted. 

I.  General  Purpose  of  the  Revisions 

Existing  Part  308  was  largely  written 
in  the  mid-1970s.  At  that  time  the.  FDIC 
brought  relatively  few  administrative 
enforcement  actions,  and  the  cases  that 
were  brought  were  almost  invariably 
settled.  In  the  intervening  years,  the 
number  of  FDIC  administrative 
enforcement  proceedings  has  increased 
dramatically,  and  the  FDIC  now  tries 
numerous  proceedings  each  year.  This 
increased  experience  has  persuaded  us 
that  existing  Part  308  is  inadequate  to 
deal  with  the  volume  and  nature  of 
current  FDIC  administrative 
enforcement  proceedings.  As  a  result, 
the  FDIC  has  revised  Part  308  and  with 
this  Federal  Register  notice  is  adopting 
the  new  Part  308  with  certain 
modifications  as  suggested  by  the 
comments. 

The  most  substantive  of  the  revisions 
of  Part  308  flow  from  one,  or  more,  of  the 
following  problems.  First,  a 
disproportionate  number  of  cases  take 
longer  than  they  should  to  come  to 
hearing.  Second,  pre-hearing  practices 
and  rulings  vary  widely  among 
administrative  law  judges  handling 
FDIC  proceedings.  And  third,  many 
Respondents  and/or  Respondents* 
counsel  do  not  consistently  abide  by 
orders  of  the  administrative  law  judges 
and/or  the  provisions  of  Part  308. 

To  alleviate  these  problems,  revised 
Part  308,  principally  subpart  B,  spells  out 
in  considerable  detail  what  each  party 
may  and  must  do  to  prepare  a 
proceeding  for  hearing,  and  when  those 
acts  must  be  done.  These  provisions 
should  move  cases  forward  to  a 
relatively  early  hearing  (generally  120  to 
150  days  after  the  proceeding  is 
commenced);  eliminate  the  need  to  go  to 
the  administrative  law  judge  on  a 
number  of  issues  that  are  not  resolved  in 
existing  Part  308;  give  considerable 
guidance  to  administrative  law  judges 
hearing  the  issues  that  still  require 
litigation;  and  reduce  the  ambiguities 
and  gaps  that  are  often  given  as 
explanations  for  failures  to  comply  with 
orders  and  regulations.  Failures  to 
comply  should  be  further  reduced  by  the 
introduction  of  a  good  faith  pleading 
requirement  and  the  availability  of 
sanctions  and,  in  extreme  cases, 
suspension  or  disbarment  from 
practicing  before  the  FDIC. 


The  bulk  of  the  substantive  revisions 
are  found  in  subpart  B,  which  has  been 
largely  rewritten.  Subparts  A  and  K  also 
contain  considerable  substantive 
revisions.  The  changes  in  certain  other 
subparts  are  largely,  but  not  exclusively, 
made  to  conform  those  subparts  to  the 
general  provisions  of  subpart  B  or  to 
resolve  ambiguities  in  the  existing 
language.  Given  the  extent  of  the 
revisions,  little  purpose  would  be  served 
by  pointing  out  in  the  text  that  the, 
language  in  almost  every  important 
provision  in  subparts  A,  B,  and  K  is 
either  new  to  Part  308  or  revises  the 
existing  language. 

In  addition  to  these  modifications, 
revisions  to  other  subparts  have  been 
made.  Subpart  L,  which  contained  rules 
of  practice  and  procedure  relating  to 
proceedings  under  both  section  8(g)  of 
the  Federal  Deposit  Insurance  Act 
(“Act”),  12  U.S.C.  1818(g),  and  section  19 
of  the  Act,  12  U.S.C.  1829,  has  been 
divided  into  two  subparts,  subparts  N 
and  M,  respectively.  This  should  clarify 
the  differences  between  the  two  types  of 
proceedings  and  the  rules  of  procedure 
for  each  action. 

Similarly,  subpart  G  has  been  divided 
into  two  parts.  Subpart  G  now  consists 
of  the  rules  of  practice  and  procedure 
for  actions  arising  under  section  8(e)  of 
the  Act  12  U.S.C.  1818(e),  governing 
removal,  prohibition  or  suspension 
orders.  New  rules  concerning 
applications  for  the  termination  of 
removal  or  prohibition  orders  are  being 
drafted  and  should  appear  as  subpart  L. 
Since  subpart  L  would  be  the  first 
codification  of  rules  of  practice  and 
procedure  for  applications  to  terminate 
section  8(e)  orders,  it  is  expected  that, 
subpart  L  will  be  put  out  for  comment 
under  separate  publication  in  the 
Federal  Register. 

Finally,  it  is  expected  that  a  new 
subpart,  subpart  O,  will  be  created.  This 
subpart  would  codify  longstanding 
procedures  which  have  governed  a 
bank’s  contesting  the  imposition  of  civil 
money  penalties  for  the  untimely  filing 
of  Reports  of  Condition  and  Income.  It  is 
anticipated  that  subpart  O  will  be 
included  in  the  separate  publication  in 
the  Federal  Register. 

Finally,  we  note  that  while  several  of 
the  concepts,  and  most  of  the  language, 
in  revised  Part  308  is  new  to  the  part, 
those  concepts,  and  much  of  the 
language,  are  not  unique  to  revised  Part 
308.  Rather,  most  have  their  origins  in 
the  Federal  Rules  of  Civil  Procedure, 
other  agencies'  regulations,  and,  to  a 
lesser  degree,  in  standing  pretrial  orders 
and  practices  of  various  United  States 
district  court  judges  and  administrative 
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law  judges  and  in  the  Federal  Rules  of 
Evidence. 

II.  Comments  and  Discussion 

A.  Comment  Summary 

The  FDIC  received  four  comment 
letters  on  its  February  12, 1988  proposed 
rule.  Overall,  the  comments  commended 
the  undertaking  of  the  FDIC  in 
substantially  revising  its  rules  of 
practice  and  procedure  and  praised  the 
undertaking  as  thorough,  fair  and 
constituting  an  incorporation  of 
procedural  safeguards  and  facilitatory 
features.  The  comments  also  raised 
certain  questions  and  objections,  some 
of  which  overlapped. 

B.  Specific  Objections  Raised  and 
Suggested  Changes 

(1)  Several  commenters  suggested  that 
Rule  403  of  the  Federal  Rules  of 
Evidence  (“FRE”)  should  be 
incorporated  into  Part  308.  FRE  Rule  403 
permits  the  exclusion  of  evidence  where 
the  probative  value  is  outweighed  by 
other  factors  such  as  the  potential  for 
undue  consumption  of  time.  The 
rationale  for  inclusion  of  FRE  Rule  403  is 
that  the  rules  of  evidence  set  forth  in 
Part  308  do  not  provide  sufficient 
guidance  to  administrative  law  judges 
on  the  admissibility  of  evidence. 

(2)  Questions  were  raised  concerning 
the  tying  of  the  admissibility  of  evidence 
to  the  date  of  the  Notice.  The  reasoning 
for  raising  this  issue  was  that  the  date  of 
issuance  of  the  Notice  was  not  felt  to 
have  any  necessary  relevance  to  the  fact 
of  the  violation.  The  concern,  expressed 
by  the  commenters,  was  that  institutions 
and/or  respondents  in  similar 
proceedings  would  be  bound  by 
different  evidentiary  rules  because  of 
differing  dates  of  issuance  of  the  Notice. 

(3)  One  objection  was  made 
concerning  the  restriction  of  introducing 
evidence  of  any  act  or  event  occurring 
after  the  date  of  the  Notice.  The 
rationale  was  that  this  restriction 
ignores  the  distinction  between  the  fact 
of  the  violation  of  law  or  regulation 
(“Violation")  and/or  the  fact  of  the 
unsafe  or  unsound  practice  (“Practice”), 
and  the  fashioning  of  the  remedy.  With 
respect  to  the  fact  of  the  Violation  and / 
or  the  Practice,  the  commenter  agreed 
that  evidence  of  events,  conditions  and 
acts  subsequent  to  the  examination  of  a 
bank  is  irrelevant.  The  commenter 
stated  that  the  rule  should  be  inflexible 
in  prohibiting  the  admission  of  evidence 
occurring  subsequent  to  the 
examination. 

However,  the  commenter  asserted 
that  such  evidence  is  necessary  in 
determining  what  is  the  appropriate 
remedy  irrespective  of  what  type  of 


enforcement  action  is  involved.  It  was 
suggested  that  $  308.38(a)(2)  be 
amended  to  provide  that  evidence 
subsequent  to  the  date  of  the  Violation 
or  Practice  is  irrelevant  to  the  fact  of 
that  Violation  or  Practice  and  permit  the 
administrative  law  judge  to  determine 
the  relevancy  of  evidence  as  to  the  other 
issues. 

(4)  Objections  were  also  raised 
against  permitting  only  document 
discovery  and  providing  for  depositions 
solely  where  witnesses  are  unavailable 
for  the  hearing.  12  CFR  308.27-308.29. 

(5)  One  commenter  objected  to  the 
process  of  filing  exceptions  to  a 
recommended  decision  as  being  archaic 
and  cumbersome.  Instead,  it  was 
recommended  that  briefs  be  used  which 
set  out  a  statement  of  the  facts  and 
reference  the  record. 

(6)  Certain  commenters  read 

§  308.41(c)  to  mean  that  appeals  by 
parties  to  an  enforcement  action  are 
prohibited. 

(7)  It  was  suggested  that  decisions  of 
the  administrative  law  judges  be  treated 
as  initial  decisions  of  the  agency,  which 
are  final  unless  they  are  appealed  to  and 
reversed  by  the  Board  of  Directors  of  the 
FDIC,  instead  of  being  considered  as 
recommended  decisions  which  require  a 
final  decision  by  the  Board. 

(8)  With  respect  to  subpoenas,  it  was 
recommended  that  subpoenas  should  be 
standardized  into  a  simple  format  and 
be  pre-printed.  It  was  also  suggested 
that  subpoenas  should  be  pre-signed  by 
an  authorized  official  and  should  be 
issued  by  the  Office  of  the  Executive 
Secretary.  The  rationale  for  this  last 
suggestion  is  that  the  role  of 
administrative  law  judges  should  be 
limited  to  deciding  objections.  However, 
it  was  recommended  that  when  an  issue 
was  raised  as  to  whether  top  officials 
were  subpoenaed  by  respondents,  then 
the  administrative  law  judge  should 
determine  whether  to  issue  the 
subpoenas.  The  commenter  stated  this 
would  avoid  abuse  of  process  by 
respondents  who  sought  to  harass  senior 
FDIC  officials. 

(9)  One  commenter  suggested  that 
§  308.40(a)  should  be  amended  to 
provide  for  the  commencement  of  the  45- 
day  decision-writing  period  for 
administrative  law  judges  after  the  filing 
of  reply  briefs. 

(10)  Another  commenter  suggested 
that  $  308.48  is  overly  broad  by 
prohibiting  any  material  ex  parte 
communications  and  stated  that  the 
present  provision  which  prohibits  ex 
parte  communications  relevant  to  the 
merits  is  sufficient. 

(11)  Issues  were  raised  concerning 
whether  §  308.50  may  violate  the 
Agency  Practice  Act,  5  U.S.C.  500,  by 


providing  for  automatic  suspension  from 
practice  before  the  FDIC  of  an 
individual  who  was  convicted  of  a 
felony  or  a  misdemeanor  involving 
moral  turpitude  within  the  past  ten 
years.  It  was  suggested  that  the 
summary  suspension  of  attorneys  for 
contemptuous  conduct  by  an 
administrative  law  judge  may  be  too 
harsh.  An  interlocutory  appeal  to  the 
FDIC  was  suggested  as  ameliorating  this 
rule. 

(12)  Questions  were  raised  concerning 
whether  respondents  should  be 
provided  with  a  Wells-type  submission 
process  such  as  that  which  the 
Securities  and  Exchange  Commission 
employs.  Two  commenters 
recommended  that  the  FDIC  implement 
such  a  process,  while  one  opposed  it. 

C.  Analysis  and  Modifications 

(1)  While  it  is  felt  that  S  308.38 
provides  sufficient  guidelines  to 
administrative  law  judges  on  the 
admissibility  of  evidence,  $  308.38(a) 
has  been  amended  to  include  language 
from  FRE  Rule  403.  The  FDIC  believes 
that  with  this  additional  language,  an 
administrative  law  judge  now  has  the 
proper  tools  to  make  determinations  on 
the  admissibility  of  evidence. 

(2)  The  FDIC  when  revising  Part  308 
considered  and  discussed  what  general 
date  should  be  used  to  demarcate  when 
evidence  concerning  the  fact  of  a 
Violation  or  the  fact  of  a  Practice  would 
be  admissible.  The  date  of  the 
commencement  of  the  examination  was 
considered  at  length  as  the  most  obvious 
choice.  The  rationale  for  this  was  that 
the  date  would  be  well-known,  and  that 
it  had  factual  significance  to  the  fact  of 
the  Violation  or  of  the  Practice. 

Further  analysis,  however,  revealed 
that  the  date  of  the  commencement  of 
the  examination  was  too  narrow.  While 
this  date  would  work  well  when,  for 
example,  a  section  8(b)  enforcement 
action  was  being  litigated,  the  date 
would  not  be  workable  in  an 
enforcement  proceeding  involving,  for 
example,  a  section  8(c)  action.  Under 
this  scenario,  if  an  examiner,  while 
examining  a  bank,  uncovered  a 
transaction  which  threatened  the 
solvency  of  the  bank,  a  section  8(c) 
action  would  be  mandated.  The  basis 
for  the  action,  however,  would  not  rest 
upon  the  bank  examination  but  rather 
upon  the  particular  transaction  which 
had  been  uncovered.  In  going  forward 
with  an  enforcement  action,  then,  the 
date  of  the  commencement  of  the 
examination  would  be  irrelevant  and 
immaterial  to  a  determination  of  the 
admissibility  of  the  evidence.  What 
would  be  relevant  would  be  the  date  of 
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the  transaction  and  the  circumstances 
surrounding  the  transaction.  Similarly, 
where  an  enforcement  action  was  based 
upon  a  visitation  report  instead  of  a 
Report  of  Examination,  the  date  of  the 
commencement  of  the  examination 
would  have  little  or  no  legal  significance 
or  relationship  to  the  enforcement 
action. 

Accordingly,  the  FDIC  continues  to 
believe  that  the  most  efficient  and 
workable  general  rule  to  limit  the 
admissibility  of  evidence  is  to  tie 
admissibility  to  the  date  of  the  Notice. 

(3)  The  FDIC  also  considered  at  length 
the  question  of  whether  evidence  of  any 
act  or  event  occurring  after  the  date  of 
the  Notice  should  be  admissible  at  the 
hearing.  In  light  of  the  comments 
received  as  well  as  the  statutory 
requirements  of  section  8,  the  FDIC  upon 
careful  consideration  has  determined  to 
modify  its  rule  governing  the 
admissibility  of  evidence. 

In  order  to  fashion  an  appropriate 
remedy  for  the  particular  enforcement 
action  involved,  the  FDIC  has 
determined  that  evidence  subsequent  to 
the  date  of  the  Notice  may  be  relevant. 
Such  evidence,  however,  may  be 
admitted  only  for  the  exclusive  and 
limited  purpose  of  assisting  in 
fashioning  an  appropriate  remedy. 
Accordingly,  the  administrative  law 
judge  must  make  a  finding  on  the  record 
that  such  evidence  is  necessary  to 
fashion  a  remedy  before  it  can  be 
admitted.  What  is  contemplated  by  this 
modification,  then,  is  a  proceeding 
where  the  fact  of  the  Violation  and/or 
Practice  must  be  established  first  by 
evidence  occurring  up  to  the  date  of  the 
Notice.  Only  once  the  fact  of  the 
Violation  and/or  Practice  has  been 
established  and  the  administrative  law 
judge  makes  a  finding  to  that  effect,  may 
the  administrative  law  judge  at  this 
point  entertain  motions  for  die 
admission  of  evidence  occurring  after 
the  date  of  the  Notice  and  may  admit 
such  evidence  after  a  specific  finding 
that  the  evidence  is  necessary  to  fashion 
a  remedy. 

The  adoption  of  this  modification  to 
S  308.38(a)(2)  will  serve  several 
purposes.  First,  by  limiting  the 
admissibility  of  evidence  to  prove  the 
fact  of  a  Violation  or  Practice  to 
evidence  which  occurred  up  to  the  date 
of  the  Notice,  the  modified  rule  will 
provide  a  time  frame  for  the 
demarcation  of  facts  relevant  to  proving 
the  Violation  or  the  Practice.  Second,  by 
requiring  that  the  administrative  law 
judge  make  a  specific  finding  that 
evidence  subsequent  to  the  date  of  the 
Notice  is  necessary  to  fashion  a  remedy, 
the  regulation  will  prevent  the  record 
from  being  cluttered  with  immaterial 


and  irrelevant  evidence  concerning  the 
fact  of  the  Violation  or  Practice.  Finally, 
the  modified  rule  will  ensure  that  a 
remedy  is  devised  that  addresses  the 
specific  problems  which  require 
correction. 

(4)  The  FDIC  additionally  considered 
at  length  the  scope  of  discovery  which  it 
would  permit  under  its  revised  Part  308. 

In  attempting  to  strike  a  balance 
between  the  interests  and  needs  of  the 
FDIC  and  the  respondent  banks  and/or 
individuals,  the  FDIC  undertook 
research  relative  to  the  constitutional 
mandates  for  the  scope  of  discovery. 

The  research  revealed  that  parties  to 
judicial  or  quasi-judicial  actions  are  not 
entitled  to  pre-trial  discovery  as  a 
matter  of  constitutional  right.  National 
Labor  Relations  Board  v.  Interboro 
Contractors,  Inc.,  432  F.2d  854,  858  (2d 
Cir.  1970);  and  4  STEIN,  MITCHELL, 
MEZINES,  ADMINISTRATIVE  LAW 

§  23.01(1]  at  23-7  (1987)  and  cases  cited 
therein. 

Further,  one  of  the  principal  and 
stated  purposes  of  the  revisions  to  Part 
308  was  to  shorten  the  time  it  has  taken 
a  disproportionate  number  of  cases  to 
reach  the  hearing  stage.  This  purpose  is 
fully  consistent  with  the  expedient 
nature  of  the  FDIC's  trial  processes  as 
mandated  by  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1811-1831d.  The 
FDIC  determined  that  the  deposition 
process  for  purposes  of  discovery  is 
inconsistent  with  its  statutory  mandates. 
Accordingly,  in  balancing  the  needs  and 
interests  of  the  parties  to  an  FDIC 
enforcement  proceeding,  the  FDIC  has 
provided  only  for  document  discovery 
as  the  best  means  of  securing  a  just  and 
orderly  disposition  of  an  enforcement 
action. 

(5)  Section  557(c)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
557(c),  specifically  authorizes  parties  in 
a  hearing  to  have  a  reasonable 
opportunity  to  submit  exceptions  to 
recommended  decisions  of 
administrative  law  judges.  This 
procedure  for  taking  exception  to 
recommended  decisions  has  been 
implemented  for  many  years  and  has 
widespread  use  at  many  agencies. 

While  the  commenter  objected  to  the 
exception  process  as  being  archaic, 
burdensome  and  time-consuming,  the 
FDIC  believes  that  this  procedure 
assures  the  parties  that  a  fair,  just  and 
detailed  review  of  the  record  below  and 
of  the  recommended  decision  will  be 
undertaken.  Accordingly,  the  FDIC  will 
continue  to  use  the  exception  process 
for  any  appeals  to  the  Board  of  Directors 
of  the  FDIC  from  any  recommended 
decision  of  an  administrative  law  judge. 
It  should  also  be  noted  that  Part  308 
expressly  authorizes  the  filing  of  briefs 


in  support  of  any  exceptions  that  are 
taken. 

(6)  Contrary  to  the  misinterpretation 
given  to  subsection  c  of  section  308.41 
by  certain  commenters,  §  308.41  does 
permit  the  filing  of  exceptions  and 
supporting  briefs  asking  the  FDIC’s 
Board  of  Directors  to  review  *****  the 
failure  of  the  administrative  law  judge  to 
make  any  recommendation  for  relief, 
finding  or  conclusion;  to  the  admission 
or  exclusion  of  evidence;  and  to  any 
other  ruling.”  12  CFR  308.41(a)(1). 
Subsection  c  of  section  308.41  merely 
prohibits  the  filing  of  replies  to  the 
exceptions. 

This  prohibition  does  not  violate  the 
Administrative  Procedure  Act  (“APA”). 
Section  557(c)  of  the  APA,  5  U.S.C. 

557(c),  provides  that  parties  to  a 
proceeding  be  given  a  reasonable 
opportunity  to  submit  proposed  findings 
and  conclusions  to  an  agency  fact  finder 
or  to  submit  exceptions  to  the 
recommended  decision  of  a  subordinate 
agency  fact  finder  for  agency  review. 

The  case  law  interprets  this  provision  as 
providing  that  a  party  to  a  proceeding  is 
entitled  to  a  reasonable  opportunity  to 
file  proposed  findings  and  conclusions 
or  exceptions.  The  APA  does  not  require 
that  a  party  have  a  reasonable 
opportunity  to  file  both.  (See  Watson 
Brothers  Transportation  Co.  v.  United 
States,  180  F.  Supp.  732,  740  (D.  Neb. 
I960)).  The  FDIC’s  revised  rules  of 
practice  and  procedure  grant  a  party  to 
a  proceeding  the  opportunity  to  file  both 
findings  and  conclusions  as  well  as 
exceptions.  The  FDIC  believes  that  this 
provides  the  parties  with  sufficient 
opportunity  to  narrow  the  focus  of  the 
issues,  as  well  as  accords  the  parties 
due  process. 

(7)  The  Administrative  Procedure  Act 
provides  that  the  individual  who 
presides  over  the  taking  of  evidence  in  a 
formal  hearing  may  issue  an  initial 
decision  or  a  recommended  decision.  5 
U.S.C.  554(d).  The  difference  between 
the  two  types  of  decisions  is  that  an 
initial  decision  becomes  the  final 
decision  of  the  agency  unless  there  is 
further  agency  action  by  an  appeal 
being  taken  or  the  agency  sua  sponte 
undertakes  to  review  such  a  decision.  5 
U.S.C.  557(b).  A  recommended  decision, 
on  the  other  hand,  does  not  become  a 
final  agency  action  unless  the  agency 
adopts  the  recommended  decision. 

The  FDIC  has  determined  to  maintain 
its  present  two-tier  approach  to  its 
administrative  enforcement  proceedings 
of  a  recommended  decision  made  by  an 
administrative  law  judge  followed  by  a 
review,  and  final  decision  and  order  by 
the  Board  of  Directors  of  the  FDIC.  It  is 
felt  that  this  approach  accords  the 
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parties  to  the  proceedings  with  due 
process  protections  by  providing,  inter 
alia,  a  review  and  appeal  of  the 
findings,  conclusions,  admissions  of 
evidence,  and  any  other  ruling  made  by 
the  administrative  law  judge.  12  CFR 
308.41.  Additionally,  it  appears  unlikely 
that  many  parties  who  had  been  willing 
to  see  a  matter  through  a  full 
administrative  hearing  would  then  fail 
to  appeal  an  adverse  decision  to  the 
Board  of  Directors.  Thus,  the  proposed 
change  does  not  appear  likely  to  speed 
(and  could  well  slow)  the  entry  of  final 
agency  decisions  in  numerous 
proceedings. 

(8)  The  FD1C  has  concluded  that  the 
comment,  concerning  standardizing 
subpoenas  into  pre-printed  forms, 
should  be  adopted.  Accordingly,  pre¬ 
printed  subpoenas  duces  tecum  and 
subpoenas  testificandum  will  be  issued 
as  set  forth  pursuant  to  12  CFR  308.28, 
308.35,  and  subpart  K  of  Part  308.  Upon 
the  granting  of  a  motion  for  a  subpoena, 
the  presiding  officer  in  the  particular 
proceeding  will  execute  and  issue  the 
appropriate  subpoena.  Requiring  the 
presiding  officer  at  the  proceeding  to 
execute  and  issue  the  subpoena  will 
expedite  the  administrative  action  being 
undertaken. 

(9)  As  set  forth  below,  the  FDIC  has 
determined  to  modify  Part  308  to  expand 
the  time  tables  for  the  administrative 
enforcement  process  by  30  days.  This  in 
conjunction  with  modifying  Part  308  to 
include  a  three-day  mail  rule  should 
provide  sufficient  time  for  all  interested 
parties  to  a  proceeding  and  at  the  same 
time  preserve  the  expeditious  nature  of 
FDIC  administrative  enforcement 
actions. 

(10)  The  Administrative  Procedure  Act 
prohibits  "ex  parte  communication[s] 
relevant  to  the  merits”.  5  U.S.C.  557(d). 

In  revising  Part  308,  the  FDIC 
determined  that  clarification  of  the 
APA’s  definition  of  ex  parte 
communication  was  appropriate  since 
there  is  considerable  uncertainty  as  to 
what  “relevant  to  the  merits”  means. 
Accordingly,  the  FDIC  adopted  the 
revised  definition  in  §  308.48  and  rejects 
the  comment  on  this  issue. 

(11)  Case  law  has  consistently  upheld 
an  agency’s  authority  to  set  standards 
for  admission  to  practice  before  it  as 
well  as  to  establish  criteria  for 
suspension,  disbarment  or  other 
sanctions  for  attorney  misconduct.  The 
various  provisions  of  Part  308  governing 
attorney  practice  before  the  FDIC 
comport  with  concepts  of  due  process, 
including  notice,  an  opportunity  to  have 
a  hearing  and  a  right  of  review.  The 
FDIC  believes  that  these  provisions  will 
contribute  to  a  fair,  expeditious  and  just 
resolution  of  enforcement  proceedings 


and  accordingly,  adopts  these  revisions 
to  Part  308. 

(12)  Much  discussion  has  ensued 
concerning  whether  a  formal  or  informal 
procedure,  such  as  the  SEC’s  Wells- 
submissions,  should  be  implemented  to 
allow  targets  of  investigations  an 
opportunity  to  respond  before  official 
action  is  taken.  A  report  commissioned 
by  the  Administrative  Conference  of  the 
United  States  rejects  the  concept  of  any 
such  procedure  for  the  FDIC,  as  well  as 
the  other  banking  agencies.  The 
rationale  for  this  conclusion  was  that 
the  process  of  bank  enforcement 
provides  informal  opportunities  for 
exchanges  of  views  throughout  the  early 
stages  of  an  administrative  proceeding 
before  a  formal  enforcement  action  is 
brought.  Malloy,  “Report  to  the 
Administrative  Conference  of  the  United 
States  on  Adjudication  Practices  and 
Procedures  of  the  Federal  Bank 
Regulatory  Agencies”  (1987)  at  53,  n. 

197.  The  FDIC  is  in  agreement  with  this 
report.  The  informal  mechanisms  in 
place  for  resolving  regulatory  problems 
normally  provide  targeted  respondents 
an  opportunity  for  presenting  their 
position  and  resolutions  to  those 
problems,  while  at  the  same  time 
providing  a  balance  to  the  regulatory 
process  by  permitting  the  regulators  to 
respond  swiftly  and  efficiently  to  the 
problems  uncovered  in  the  bank 
examination.  Accordingly,  the  FDIC  has 
determined  that  it  will  not  adopt  any 
formal  or  informal  Wells-type 
submissions  procedures. 

III.  Section-by-Section  Summary  and 
Discussion 

A.  Subpart  A — Definitions  and  General 
Provisions  (§§ 308.01-03) 

Section  308.01,  “Definitions,"  leaves 
unchanged  the  terms  “FDIC,”  “foreign 
bank,”  “insured  bank,”  "insured 
branch,”  and  “official.”  Some  definitions 
which  applied  to  only  discrete  portions 
of  Part  308  were  either  broadened  to 
apply  to  all  of  Part  308  or  were  moved  to 
the  subpart  to  which  the  definition  was 
applicable.  An  example  of  the  former  is 
the  term  “person;”  an  example  of  the 
latter  is  “ex  parte  communication." 

Several  definitions  were  deleted 
because  changes  in  the  regulation  made 
them  unnecessary.  More  specifically, 
changes  in  subpart  K  eliminate  the  need 
to  define  “presiding  officer”  and 
“proceeding  pursuant  to  section  10(c)." 
The  terms  “bank"  and  "officer”  have 
been  deleted  because  there  seemed  no 
reason  to  define  them  in  light  of  the 
other  definitions.  Finally,  definitions 
which  are  completely  new  or  have  been 
changed  are  the  terms  “Act,”  “Board’s 
designee”  (which  is  broken  out  from  the 


term  “Board  of  Directors”),  “Executive 
Secretary”  (which  is  expanded  to 
include  his  or  her  designee),  the  term 
“Notice”  (which  is  defined  to  include  the 
entire  document  issued  by  the  Board  of 
Directors  or  its  designee  to  commence 
an  administrative  proceeding),  and  the 
term  "Respondent"  (v/hich  is  defined  for 
the  first  time  in  the  proposed  regulation). 

Section  308.02,  “Rules  of 
Construction,”  has  been  expanded  to 
make  clear  that  any  use  of  masculine, 
feminine,  or  neuter  genders  should  be 
read  as  encompassing  all  three.  Further, 
because  subpart  B  of  Part  308  allows  for 
non-attomey  representation  under 
certain  circumstances,  the  Rules  of 
Construction  have  been  expanded  to 
clarify  that  any  use  of  the  term 
"attorney"  or  “counsel"  shall  be  read  to 
include  non-attomey  representatives. 
And,  the  rules  of  construction  explicitly 
state  that  any  action  required  to  be 
taken  by  a  party  to  a  proceeding  may  be 
taken  by  that  party’s  attorney  or  non- 
attomey  representative. 

Section  308.03,  "Transition  Rules,”  is 
written  to  avoid  confusion  concerning 
when  to  apply  existing  Part  308  and 
when  to  apply  revised  Part  308. 

However,  because  revised  Part  308 
provides  resolutions  to  many  questions 
which  are  not  specifically  addressed  in 
existing  Part  308,  section  308.03  suggests 
that  revised  Part  308  may  under 
appropriate  circumstances  be  used  for 
guidance  in  cases  governed  by  existing 
Part  308. 

B.  Subpart  B — Rules  of  Practice 
(§§  308.04-.50) 

1.  General  Provisions  (§§  308.04-.19) 

As  set  forth  in  §  308.04,  “Scope,”  the 
rules  of  practice  set  forth  in  subpart  B 
are  to  be  followed  in  hearings  on  the 
record  pursuant  to  the  provisions  of  the 
Federal  Deposit  Insurance  Act,  unless 
otherwise  specified  in  subparts  C 
through  L.  Paragraphs  (a)  through  (g)  of 
§  308.04  list  specific  provisions  of  the 
Federal  Deposit  Insurance  Act,  and 
other  applicable  law,  to  which  subpart  B 
pertains. 

Section  308.05,  “Authority  of  Boe~d 
and  Executive  Secretary,”  makes 
explicit  that  the  Board  may  perform, 
direct  performance  of,  or  waive 
performance  of  any  act  which  could 
otherwise  be  done  or  ordered  by  the 
Executive  Secretary  or  an 
administrative  law  judge.  Additionally, 
the  section  spells  out  that  the  Executive 
Secretary  may  act  with  the  same 
authority  as  an  administrative  law  judge 
when  no  judge  has  been  given 
jurisdiction  over  a  proceeding.  The 
exception  to  this  provision  is  that  the 
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Executive  Secretary  may  not  hear  a  case 
on  its  merits  or  make  a  recommended 
decision  to  the  Board.  At  the  same  time, 

§  308.21(d)  makes  clear  that  a  default 
order  may  be  entered  by  the  Executive 
Secretary. 

In  accordance  with  §  308.06, 
“Appointment  of  Administrative  Law 
Judges,"  a  hearing  which  falls  under  the 
scope  of  subpart  B  will  be  held  before 
an  administrative  law  judge  appointed 
by  the  United  States  Office  of  Personnel 
Management.  The  Executive  Secretary 
shall  make  the  request  for  an 
administrative  law  judge  to  the  United 
States  Office  of  Personnel  Management, 
and  shall  advise  the  parties  in  writing 
that  a  judge  has  been  appointed. 

Section  308.07,  "Powers  of 
Administrative  Law  Judges," 
corresponds  to  §  308.07(b)  of  existing 
Part  308.  Section  308.07(b)  of  the  new 
regulation  spells  out  that  the 
administrative  law  judge  obtains 
jurisdiction  over  a  proceeding  upon 
appointment  and  retains  that 
jurisdiction  until  a  recommended 
decision  is  rendered,  assuming  the 
administrative  law  judge  has  not 
resigned  or  been  removed.  If  a  matter  is 
remanded  by  the  Board,  the 
administrative  law  judge  regains 
jurisdiction  over  the  proceeding. 

Section  308.07(b)(7)  qf  the  amended 
regulation  clarifies  §  308.08(b)(9)  of  the 
existing  regulation  by  stating  that  the 
administrative  law  judge  has  the  power 
to  deny  dispositive  motions  such  as 
motions  for  summary  judgment  and 
motions  to  dismiss,  but  may  only 
recommend  to  the  Board  a  decision 
granting  a  dispositive  motion. 

Section  308.08,  “Appearance  Before 
the  FDIC,”  has  undergone  several 
changes  from  the  previous  provision  at 
§  308.04.  First,  any  appearance  by  an 
attorney,  or  a  duly  authorized  official  of 
a  corporation,  government  unit,  or 
partnership  is  subject  to  the  conditions 
of  S  308.47,  “Conflict  of  Interest,"  and 
the  limitations  of  §  308.50,  “Suspension 
and  Disbarment."  Section  308.08(c)  also 
allows  for  representation  of  non-parties 
and  provides  that  a  non-party  may  be 
represented  by  any  person  qualified  to 
represent  a  party  before  the  FDIC. 

The  concept  presented  in  §  308.09, 
"Short  and  Plain  Statement  Required,"  is 
reduced  to  writing  for  the  first  time  in 
Part  308.  As  the  title  suggests,  any 
presentation  of  record  must  contain  a 
short  and  plain  statement  of  the  claim  or 
position  being  advanced,  the  factual  and 
legal  basis  for  the  position,  the  relief 
requested,  and  the  basis  for  granting 
such  relief. 

Rule  11  of  the  Federal  Rules  of  Civil 
Procedure  is  the  basis  for  §  308.10, 
"Good  Faith  Certification.”  The  general 


requirement  of  §  308.10(a)  is  that  every 
written  presentation  made  by  a  party 
after  the  issuance  of  the  Notice  must  be 
signed  by  that  party  or  his  or  her 
attorney,  as  set  out  in  §  308.10(b).  A 
signature  on  a  post-Notice  written 
presentation  constitutes  a  certification 
that  the  attorney  or  party  has  read  the 
written  presentation,  that  the 
presentation  is  well-grounded  in  fact 
and  is  warranted  by  existing  law  or  a 
good  faith  argument  for  extending  or 
modifying  existing  law,  and  is  not 
interposed  for  any  improper  purpose  to 
the  best  of  that  attorney’s  or  party’s 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry.  Failure 
to  sign  a  written  presentation  results  in 
it  being  stricken  from  the  record  unless 
it  is  signed  promptly  after  the  signature 
omission  is  called  to  the  attention  of  the 
attorney  or  party.  Paragraph  (c)  of 
§  308.10  provides  that  the  making  of  an 
oral  motion  or  argument  constitutes  the 
same  certification  as  the  signing  of  a 
written  presentation.  Finally,  §  308.10(d) 
grants  authority  to  impose  sanctions 
authorized  in  §§  308.49  and  308.50  upon 
the  attorney,  the  represented  party,  or 
both  for  violation  of  the  good  faith 
certification  requirements. 

Housekeeping  matters  concerning 
maintenance  of  the  record  and  filing  of 
papers  are  covered  in  §§  308.11  and 
308.12,  respectively.  Section  308.11, 
“Maintenance  of  the  Record/’  states  that 
the  Executive  Secretary  shall  maintain 
the  official  record  for  all  proceedings 
until  such  time  as  an  administrative  law 
judge  is  appointed.  Section  308.12, 

"Filing  Papers,”  provides  that  the 
original  and  one  copy  of  all  papers 
required  to  be  filed  under  subpart  B 
shall  be  filed  with  the  Executive 
Secretary.  Certain  exceptions  apply, 
including  pre-marked  proposed  exhibits, 
transcripts,  and  hearing  exhibits,  which 
must  be  filed  with  the  administrative 
law  judge  and  need  not  be  filed  by  the 
parties  with  the  Executive  Secretary. 

Section  308.13,  "Service  of  Papers,” 
provides  that  the  Executive  Secretary,  or 
such  other  person  as  the  Board’s 
designee  may  cause  to  make  service, 
shall  serve  all  papers  required  to  be 
served  by  the  Board  or  its  designee.  Any 
papers  filed  in  accordance  with  subpart 
B  shall  be  served  upon  the  attorneys  of 
record  for  all  represented  parties  to  the 
proceeding  and  upon  all  unrepresented 
parties.  Service  by  the  Executive 
Secretary,  a  person  assigned  by  the 
Board's  designee,  or  a  party  to  the 
proceeding  is  to  be  accomplished  in  the 
manner  set  forth  in  §  308.13(a).  Service 
of  subpoenas  may  be  accomplished  in 
any  manner  set  out  in  §  308.13(c). 

Section  308.14,  “Construction  of  Time 
Limits,”  sets  forth  the  general  rule  in 


computing  time  periods  prescribed  in 
subpart  B.  The  date  of  the  act  or  event 
of  the  default  from  which  the  time 
period  begins  to  run  is  not  to  be 
included  in  the  computation,  but  the  last 
day  is  to  be  included.  If  the  last  day  falls 
on  a  Saturday,  Sunday,  or  federal 
holiday,  the  last  day  of  the  designated 
time  period  becomes  the  next  day  that  is 
not  a  Saturday,  Sunday,  or  federal 
holiday.  Intervening  Saturdays, 

Sundays,  and  federal  holidays  are  not 
included  in  the  computation  of  the 
designated  period  unless  the  time  period 
involved  is  more  than  ten  days. 

Section  308.14(b)  sets  forth  the  rules 
for  proper  service.  To  accomplish  timely 
service,  the  serving  party  may  make 
personal  service,  deliver  the  papers  to  a 
reliable  commercial  service  or  to  the 
U.S.  Post  Office  for  Express  Mail 
delivery,  or  mail  by  first  class, 
registered,  or  certified  mail.  If  the 
serving  party  chooses  to  use  first  class, 
registered,  or  certified  mail,  section 
308.14(c)  provides  that  three  days  shall 
be  added  to  the  prescribed  period. 

Section  308.15,  "Time  Limits," 
provides  that  the  administrative  law 
judge,  for  good  cause  shown,  may  fix  or 
change  the  time  when  an  action  shall  be 
taken  and  fix  or  change  the  place  for  a 
hearing  to  commence  or  continue. 
Extensions  of  time  normally  require  a 
decision  by  the  administrative  law  judge 
that  there  is  good  cause  for  the 
extension.  However,  a  finding  of  good 
cause  need  not  be  made  where  the 
parties  agree  to  a  delay  of  not  more  than 
five  days. 

Section  308.15(c)  sets  forth  the  course 
of  action  to  be  followed  when  a  bilateral 
settlement  agreement  has  been  agreed 
to  by  a  Respondent  and  FDIC 
enforcement  counsel,  but  is  awaiting  a 
final  decision  by  the  FDIC.  In  such 
instances,  at  the  request  of  either 
signing  party,  the  proceedings  are  to  be 
stayed  as  to  any  settling  Respondent 
pending  a  final  FDIC  decision  on 
whether  to  accept  the  settlement.  A 
bilateral  settlement  agreement  between 
a  Respondent  and  the  FDIC  shall  not  be 
a  basis  for  delaying  the  proceeding  as  to 
any  non-settling  Respondent,  unless 
such  other  Respondent  and  the  FDIC 
agree  to  a  delay,  and  the  delay  is 
approved  by  the  administrative  law 
judge.  Should  the  FDIC  determine  to 
reject  a  bilateral  settlement  proposal, 
the  proceeding  shall  resume  at  the  point 
it  had  reached  when  it  was  interrupted 
due  to  the  settlement  proposal. 

Section  308.16,  "Witness  Fees  and 
Expenses,”  provides  that  subpoenaed 
witnesses  shall  be  paid  the  same  fees  as 
are  paid  in  the  United  States  district 
courts,  with  the  exception  of  parties 
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subpoenaed  under  discovery  subpoenas 
pursuant  to  §  308.27.  Such  parties  are 
not  entitled  to  receive  fees.  Section 
308.16  also  makes  clear  that  the  FDIC 
shall  not  be  required  to  pay  any  fees  or 
expenses  of  a  witness  it  does  not 
subpoena. 

Unilateral  settlement  offers  to  the 
Board  are  covered  by  §  308.17.  Any 
Respondent  may,  at  any  time,  without 
prejudice  to  the  rights  of  any  party, 
submit  a  unilateral  settlement  proposal 
to  the  Executive  Secretary  for 
consideration  by  the  Board  or  its 
designee.  However,  such  a  submission 
does  not  provide  a  basis  for  adjourning 
or  delaying  any  portion  of  a  proceeding, 
nor  is  it  admissible  into  evidence  over 
the  objection  of  any  party.  Further,  a 
party  that  submits  a  unilateral 
settlement  offer  waives  any  objection  to 
the  participation  of  interested  persons 
made  with  respect  to  such  an  offer. 

Section  308.18  addresses 
confidentiality  issues  that  arise  in 
proceedings  under  subpart  B.  Hearings 
under  subpart  B  will  ordinarily  be 
private  unless  the  Board  or  its  designee 
determines,  after  considering  the  views 
of  the  Respondent,  that  a  public  hearing 
is  necessary  to  protect  the  public 
interest.  No  Respondent  shall  disclose 
or  use  any  information  which  is  not 
publicly  available  and  which  was 
obtained  through  discovery  or  at  a 
hearing  for  any  purpose  other  than 
litigation  of  the  proceeding,  including 
any  appeal  of  the  proceeding.  If  an  FDIC 
proceeding  or  other  order  has  been 
appealed  to,  or  otherwise  brought 
before,  any  court  of  the  United  States. 

§  308.18  is  not  to  be  read  as  limiting 
public  access  to  any  record,  papers  Hied, 
or  evidence  presented  in  the  court 
proceeding.  Finally,  §  308.19  spells  out 
that  nothing  contained  in  subpart  B  shall 
be  construed  to  limit  the  right  of  the 
FDIC  to  conduct  examinations  or 
visitations  of  any  insured  bank,  or  the 
right  of  the  FDIC  to  conduct  any  form  of 
investigation  authorized  by  law. 

2.  Pleadings  and  Parties  (§§  308.20-.24) 

A  meaningful  discussion  of  the 
pleadings  and  parties  section  of  subpart 
B  is  most  easily  accomplished  by 
beginning  with  a  brief  discussion  of 
§  308.34,  “Hearings."  The  overall 
structure  of  this  portion  of  subpart  B  is 
premised  on  hearings  commencing 
approximately  120  days  after  the 
Respondent’s  receipt  of  the  Notice.  This 
period  may  be  extended  for  up  to  30 
days  upon  a  finding  by  the 
administrative  law  judge  that  there  is 
good  cause  for  a  continuance.  A  hearing 
is  not  to  be  continued  to  a  date  more 
than  150  days  after  receipt  of  the  Notice 
unless  one  of  five  findings  is  made  on 


the  record.  See  §  308.24(o)(l)(i)— (v).  The 
general  120-day  rule  is  not  applicable  to 
hearings  held  under  12  U.S.C.  1818(b) 
and  1818(e)  if  any  party  objects  to 
continuing  the  hearing  beyond  the  60- 
day  period  provided  in  those  sections, 
unless  the  administrative  law  judge 
makes  a  determination  that  holding  a 
hearing  within  60  days  is  impractical, 
would  materially  and  unfairly  prejudice 
one  or  more  parties,  or  otherwise  would 
be  unjust.  Because  the  FDIC  has  found 
that  scheduling  a  formal  hearing  within 
60  days  after  the  proceeding  is 
commenced  tends  to  result  in  numerous 
practical  problems,  §  308.34(a)(2)  allows 
the  parties  to  an  action  under  12  U.S.C. 
1818(b)  or  1816(e)  to  extend  the  60-day 
period  to  the  general  120  to  150  day 
schedule  without  seeking  approval  from 
the  administrative  law  judge. 

For  purposes  of  illustration,  we 
assume  in  the  following  discussion  that 
the  hearing  will  be  held  120  days  after 
service  of  the  Notice.1 

Section  308.20,  “The  Notice,"  provides 
that  the  120-day  time  period  begins 
ninning  when  the  Notice  is  served.  As 
provided  in  §  308.01(j),  the  Notice 
includes  the  entire  document  issued  by 
the  Board  of  Directors  or  its  designee 
and  served  upon  the  party,  which 
initiates  the  proceeding  conducted  under 
Part  308.  In  addition  to  giving  notice  of 
the  basic  facts  and  law  upon  which 
action  is  proposed  to  be  taken,  the 
Notice  is  to  include  a  prayer  for  relief 
and/or  a  proposed  order. 

The  Notice,  among  other  things, 
advises  the  Respondent  that  an  answer 
must  be  filed  within  20  days  after 
service  of  the  Notice  as  required  by 
§  308.21.  In  actions  involving  civil 
money  penalties  under  12  U.S.C.  1818(i) 
and  1828(j),  and  in  a  denial  of  a  change 
in  bank  control  under  12  U.S.C. 
1817(j)(4),  the  Notice  advises  the 
Respondent  that  a  request  for  a  hearing 
must  also  be  filed.  The  extension  of  time 
from  10  to  20  days  for  filing  a  request  for 
a  hearing  in  actions  under  12  U.S.C. 
1818(i)  and  1828(j)  was  made  in  order  to 
reduce  confusion  that  has  arisen 
because  of  the  difference  in  when  the 
request  for  a  hearing,  and  the  answer, 
were  due  in  such  cases. 

In  addition  to  setting  forth  the  time 
period  in  which  to  Hie  an  answer 
(paragraph  (a))  and  the  requirements  of 
the  answer  (paragraph  (b)),  §  308.21, 
“Answer,"  sets  forth  the  effect  of 
admitting  allegations  (paragraph  (c)). 
When  the  Respondent's  answer  admits 
the  allegations  of  fact,  the  first  portion 


1  If  the  hearing  is  scheduled  to  be  held  within  60 
days  after  service  of  the  Notice,  all  time  periods 
beginning  with  the  pre-trial  exchange  of  proposals 
er.d  drafts  are  to  be  reduced  by  60  days. 


of  paragraph  (c)  limits  any  hearing  to  the 
issue  of  relief.  The  second  portion  of 
paragraph  (c)  provides  that  where  the 
Respondent's  answer  admits  the 
allegations  of  fact  and  does  not  contest 
the  relief  requested,  the  administrative 
law  judge  is  to  certify  the  record  to  the 
Executive  Secretary  who  shall  have 
authority  to  enter  an  order  granting  the 
relief  sought  by  the  Notice. 

Section  308.21(d)  provides  that  failure 
of  a  Respondent  to  file  an  answer  within 
20  days  of  receipt  of  the  Notice  is 
deemed  to  be  a  waiver  of  the  right  to 
appear  and  a  consent  to  the  entry  of  an 
order  granting  the  relief  sought  by  the 
Notice.  Section  308.20  provides  that  a 
Notice  of  disapproval  of  a  change  in 
bank  control  under  section  7(j)  of  the 
Act,  as  well  as  a  Notice  of  Assessment 
of  Civil  Money  Penalties  under  sections 
8{i)  and  18(j)  of  the  Act,  requires  that 
both  a  request  for  a  hearing  and  an 
answer  be  Tiled.  Unless  both  a  request 
for  a  hearing  and  an  answer  are  Bled, 
said  Notices  automatically  become  final 
and  unappealable,  pursuant  to 
§  308.21(d)(1).  In  all  other  proceedings 
governed  by  subpart  B,  the  Executive 
Secretary,  upon  the  written  request  of 
FDIC  enforcement  counsel,  may  enter  a 
default  order  when  a  Respondent  has 
failed  to  timely  file  an  answer. 

Occasionally  it  is  necessary  for  a 
Notice  or  answer  to  be  amended  or 
supplemented.  Section  308.22(a), 
“Amended  Pleadings,"  allows  for  the 
Notice  or  answer  to  be  amended  or 
supplemented  upon  good  cause  shown, 
and  by  leave  of  the  administrative  law 
judge.  In  the  case  of  an  amended  Notice, 
the  Respondent  must  answer  in  the  time 
remaining  for  Respondent's  answer  to 
the  original  Notice  or  within  10  days 
after  service  of  the  amended  Notice, 
whichever  is  later. 

As  provided  in  §  308.22(b), 
“Amendments  to  Conform  to  the 
Evidence.”  amendments  to  the  Notice 
and  answer  are  not  required  when 
issues  not  raised  by  the  Notice  or 
answer  are  tried  by  express  or  implied 
consent  of  the  parties.  If,  at  the  hearing, 
evidence  is  objected  to  on  the  ground 
that  it  is  not  within  the  issues  raised  by 
the  Notice  or  answer,  the  administrative 
law  judge  has  the  discretion  to  allow  the 
Notice  or  answer  to  be  amended  when 
the  presentation  of  the  merits  of  the  case 
will  be  served  and  the  administrative 
law  judge  is  convinced  that  the 
admission  of  such  evidence  would  not 
unfairly  prejudice  the  objecting  party’s 
action  or  defense.  The  administrative 
law  judge  may  grant  a  continuance,  if 
justice  requires,  to  enable  the  objecting 
party  to  meet  such  evidence. 
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Section  308.23,  “Intervention;  Persons 
Having  Official  Interest,"  gives  the 
administrative  law  judge  discretion  to 
allow  a  person  to  intervene  for  limited 
or  all  purposes.  Section  308.23(a)  sets 
forth  a  three-pronged  test  that  must  be 
met  before  a  person  may  be  allowed  to 
intervene.  An  intervenor  is  not  allowed 
to  appear  through  any  attorney  or  law 
firm  representing  any  Respondent  in  the 
action. 

Section  308.23(b)  acknowledges  that  a 
person  may  have  an  official  interest  in  a 
proceeding  without  the  necessity  of 
becoming  an  intervenor.  Examples  of 
persons  who  may  have  an  official 
interest  are  the  bank,  when  not  a 
Respondent  or  intervenor,  other  federal 
banking  regulators,  appropriate  state 
banking  agencies,  and  other  interested 
governmental  agencies.  Persons  having 
an  official  interest  may,  at  the  discretion 
of  the  administrative  law  judge,  attend 
the  hearing,  be  served  with  papers,  and 
submit  amicus  curiae  briefs  within  the 
same  time  periods  as  the  parties. 

Section  308.24,  “Consolidation  and 
Severance  of  Actions,"  addresses 
circumstances  that  arise  both  when 
more  than  one  action  is  taken  against  a 
Respondent  (paragraph  (a)(1))  and  when 
similar  actions  are  brought  against 
several  Respondents  (paragraph  (a)(2)). 
In  such  situations,  consolidation 
generally  should  take  place  unless  it 
would  cause  unreasonable  delay  or 
injustice. 

Section  308.24(b)  provides  that  a 
proceeding  involving  two  or  more 
Respondents  may  be  severed  on  the 
motion  of  any  party  or  on  the 
administrative  law  judge’s  own  motion. 
Severance  may  be  appropriate  if  the 
proceeding  against  one  or  more 
Respondents  is  being  stayed,  if 
severance  would  promote  the  prompt 
resolution  of  the  proceeding,  or  if 
severance  is  otherwise  required  to 
prevent  injustice. 

3.  Discovery  (§§  308.25-.29) 

Section  308.25  provides  for  limited 
discovery.  Paragraph  (a)  states  that 
discovery  may  be  obtained  only  through 
production  of  documents,  and  through 
no  other  means.  Relevant  documents 
may  be  obtained  in  discovery,  as  well  as 
documents  that  may  be  inadmissible  at 
the  hearing  but  which  appear 
reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence.  See 
§  308.25(b).  However,  as  provided  in 
§  308.25(c),  privileged  documents  are  not 
discoverable. 

Section  308.26,  ‘Time  Limits  for 
Discovery,"  provides  that  all  initial 
requests  for  discovery  must  be  made 
within  40  days  after  die  Respondent 
receives  the  Notice.  An  exception  to  the 


40-day  period  is  made  in  §  308.26(a)(2) 
for  “follow  up”  discovery  requests;  that 
is,  if  a  discovery  request  is  based  upon 
or  otherwise  follows  up  on  an  earlier 
discovery  response,  a  follow  up  request 
may  be  served  within  ten  days  after 
service  of  the  response  upon  which  it  is 
based.  If  an  extension  is  granted  to 
permit  a  Respondent  to  file  a  late 
answer,  FDIC  enforcement  counsel  are 
given  ten  days  following  the  late  answer 
to  serve  discovery  requests  on  that 
party.  The  time  to  file  discovery 
requests  is  similarly  extended  until  ten 
days  after  the  answer  is  filed  if  the  FDIC 
amends  the  Notice  and  an  answer  is 
required. 

The  procedure  to  be  used  for 
document  discovery  from  parties  is 
described  in  §  308.27.  It  is  basically  a 
“notice"  procedure  similar  to  that  used 
under  the  Federal  Rules  of  Civil 
Procedure.  It  is  a  departure  from  the 
procedure  found  in  the  present 
regulations  which  requires  a  party 
seeking  documents  from  another  party 
to  file  with  the  administrative  law  judge 
an  application  for  a  subpoena.  Under 
§  308.27  of  the  proposed  regulations,  any 
party  may  serve  on  any  other  party  a 
request  to  produce  documents. 

Unless  the  parties  agree  to  other 
arrangements,  the  party  to  whom  a 
document  request  is  made  shall  bear  the 
cost  of  copying  documents  if  they  are 
asked  to  copy  no  more  than  250  pages.  If 
more  than  250  pages  of  copying  is 
requested,  the  cost  of  copying  (at  $.20 
per  page)  and  shipping  shall  be  borne  by 
the  requesting  party.  See  §  308.27(b). 
Certain  updating  of  responses  to 
discovery  requests  is  required  by 
§  308.27(c). 

Section  308.27(d)  sets  forth  procedures 
to  be  followed  when  the  party  upon 
whom  a  document  request  is  served 
objects  to  any  portion,  or  all,  of  the 
document  request.  Section  308.27(d)(4) 
provides  that  a  general  objection  to  all 
or  virtually  all  of  a  document  request 
shall,  unless  there  is  substantial 
justification  for  such  a  general  objection, 
be  stricken.  Paragraph  (f)  sets  forth  the 
procedure  and  timetable  to  be  followed 
in  discovery  disputes,  including  moving 
for  an  order  or  subpoena  requiring 
production.  Paragraph  (g)  provides  for 
discovery  conferences  to  resolve 
discovery  disputes.  Finally,  §  308.27(i) 
reiterates  the  authority  of  an 
appropriate  United  States  district  court, 
pursuant  to  12  U.S.C.  1818(n),  to  issue  an 
order  requiring  compliance  with  a 
subpoena  issued  by  an  administrative 
law  judge. 

Obtaining  documents  from  a  non- 
party  continues  to  require  a  document 
subpoena.  Section  308.28  provides  for 
the  issuance  of  a  third-party  document 


subpoena  by  the  administrative  law 
judge,  upon  receipt  of  an  application 
containing  a  brief  statement  of  the 
reasons  for  its  issuance.  If  compliance 
with  a  subpoena  is  ordered  by  the 
administrative  law  judge,  but  refused, 
the  subpoenaing  party  may  apply  to  the 
appropriate  United  States  district  court 
for  an  order  compelling  compliance. 

Section  308.29,  "Depositions  of 
Witnesses  Unavailable  for  Hearing," 
states  that  the  administrative  law  judge 
may  issue  a  subpoena  requiring  the 
attendance  of  a  witness  at  a  deposition 
only  upon  a  showing  by  the  requesting 
party  that  the  witness  will  be 
unavailable  for  the  hearing,  that  the 
witness’  unavailability  was  not  caused 
by  the  subpoenaing  party,  that  the 
witness'  testimony  will  be  material,  and 
that  taking  the  deposition  will  not  result 
in  an  undue  burden  or  delay.  In  the 
event  of  noncompliance,  the 
subpoenaing  party  or  other  aggrieved 
party  may  apply  to  an  appropriate 
United  States  district  court  for  an  order 
requiring  compliance. 

4.  Motions  (§§  308.30-.31) 

Section  308.30  applies  to  all  motions 
except  discovery  motions.  Unless  made 
during  a  pre-trial  conference  or  a 
hearing,  applications  for  orders  must  be 
made  by  written  motion,  and  must  be 
accompanied  by  a  statement  of  the  relief 
or  order  sought.  A  period  of  10  days  is 
allowed  for  filing  a  written  response, 
including  a  proposed  order.  If  a  written 
response  to  a  motion  is  filed  and  it 
raises  new  issues  or  arguments,  the 
moving  party  has  5  days  in  which  to 
reply,  with  such  reply  limited  to  the  new 
issues  or  arguments  raised  in  the 
response. 

Section  308.30(d)  requires  that  a  good 
faith  attempt  to  resolve  disputes  must  be 
made  before  a  motion  may  be  filed 
under  this  section.  Counsel  for  the 
moving  party  (or  the  moving  party,  if  not 
represented  by  counsel)  must  certify 
that  he  or  she  has  met  in  person  or  by 
telephone  with  opposing  counsel  in  an 
effort  to  resolve  the  dispute  (or  that 
opposing  counsel  refused  to  discuss  the 
matter)  before  a  motion  may  be  filed. 
However,  this  good  faith  requirement 
does  not  apply  to  motions  that  would 
substantially  dispose  of  the  case,  such 
as  motions  for  summary  judgment  or 
motions  to  dismiss. 

The  ruling  of  an  administrative  law 
judge  on  a  motion  may  not  be  appealed 
to  the  Board  prior  to  the  Board’s 
consideration  of  the  administrative  law 
judge's  recommended  decision  on  the 
entire  case,  unless  the  Board  grants 
special  permission  to  appeal,  pursuant 
to  §  308.31,  “Interlocutory  Appeals  to 


Federal  Register  /  Vol.  53,  No.  246  /  Thursday,  December  22. 1988  /  Rules  and  Regulations 


51663 


the  Board.”  In  addition  to  setting  forth 
the  procedure  to  be  followed  in  an 
interlocutory  appeal,  §  308.31(c)  makes 
clear  that  such  an  appeal  shall  not  stay 
the  proceedings  before  the 
administrative  law  judge.  However,  the 
administrative  law  judge  or  the  Board 
may  grant  a  stay  upon  a  showing  that 
the  aggrieved  party  has  a  substantial 
likelihood  of  success  on  the  merits  and 
that  hardship  or  injustice  will  result  if  a 
stay  is  not  granted. 

5.  Prehearing  Procedures  and 
Conferences  (§§  308.32-.33) 

“Prehearing  Procedures  and 
Conferences,"  including  section  308.32. 
“General  Procedures,"  and  §  308.33, 
“Prehearing  Submissions  and 
Conference,"  are  intended  to:  provide 
continuous  control  over  an  action  so 
that  the  action  will  not  become 
protracted,  discourage  wasteful  pretrial 
activities,  result  in  orderly  and 
expeditious  preparation  of  a  case  for  a 
hearing,  avoid  unnecessarily  lengthy 
hearings,  and  assure  that  a  party  who 
complies  with  the  requirements  of 
subpart  B  and  with  the  orders  of  the 
administrative  law  judge  will  not  be 
unfairly  prejudiced  by  the  failure  of  any 
other  party  to  comply  with  such 
regulations  and  orders. 

The  hearing  date  establishes  the 
timeframe  for  making  prehearing 
submissions  and  taking  other  prehearing 
actions  as  required  or  allowed  by 
|  308.33.  The  date  of  the  hearing  will 
ordinarily  be  120  days  after  receipt  of 
the  Notice,  except  in  proceedings  under 
12  U.S.C.  1818(b)  and  1818(e)  where  the 
60-day  period  has  not  been  waived  or 
extended  pursuant  to  §  308.34(a)(2). 

Section  308.33  governs  prehearing 
submissions  and  conferences.  Section 
(b)  provides  that  not  less  than  thirty-five 
days  before  the  hearing  date,  each  party 
shall  serve  on  every  other  party  a 
proposed  statement  of  the  issues, 
proposed  stipulations,  proposed  trial 
exhibits,  and  a  proposed  witness  list, 
including  a  short  summary  of  the 
expected  testimony  of  each  witness. 
Counsel  for  all  parties  and  any 
unrepresented  parties  shall  then  meet 
and  attempt  to  agree  upon  a  joint 
statement  of  the  issues,  stipulations,  and 
admissibility  of  proposed  trial  exhibits 
(or  a  stipulation  that  proposed  trial 
exhibits  are  authentic).  This  meeting 
must  be  held  sufficiently  in  advance  of 
the  fifteenth  day  before  the  hearing  so 
that  on  the  fifteenth  day  before  the 
hearing  the  parties  can  file  with  the 
administrative  law  judge  a  joint 
statement  of  the  issues  for  hearing  and 
stipulations.  If  a  single  statement  of  the 
issues  cannot  be  agreed  upon,  each 
party  shall  file  its  own  statement  of 


issues.  Further,  on  the  fifteenth  day 
before  the  hearing,  each  party  shall  file 
its  pre-marked  trial  exhibits,  together 
with  any  stipulations  concerning  their 
admissibility  or  authenticity,  and  that 
party’s  witness  list.  Pre-hearing  briefs 
may  also  be  filed  by  any  party  on  the 
fifteenth  day  before  the  hearing  is  to 
begin. 

Section  308.33(e)  expressly  authorizes 
a  final  prehearing  conference  to  be  held 
close  to  the  time  of  the  hearing.  If  a 
conference  is  called  in  accordance  with 
§  308.33(e),  such  conference  shall  be 
attended  by  at  least  one  of  the  attorneys 
who  will  conduct  the  trial  for  each  of  the 
parties  and  by  any  unrepresented 
parties.  By  dictation  on  the  record  at  the 
conference,  or  by  written  memorandum 
or  order  within  a  reasonable  time 
following  the  conclusion  of  the 
conference,  the  administrative  law  judge 
shall  set  forth  the  agreements  reached 
and  determinations  made  at  the  pre- 
hearing  conference. 

Section  308.33(f)  sets  forth  limitations 
on  any  party  who  fails  to  exchange 
proposed  exhibits  or  a  witness  list  as 
required  by  section  (b)  or  fails  to  file 
exhibits  or  a  witness  list  as  required  by 
section  (c).  Such  parties  forfeit  their 
right  to  introduce  any  exhibits  and/or 
call  any  witness  at  the  hearing  during 
their  case-in-chief.  Failure  to  timely  file 
a  pre-hearing  brief  operates  as  a  waiver 
of  the  right  to  file  such  a  brief. 

Should  any  party  fail  to  exchange  or 
file  documents  required  under  sections 
(b)  or  (c),  namely,  exchanging  and/or 
filing  a  proposed  statement  of  the  issues, 
proposed  stipulations,  proposed  trial 
exhibits,  and  proposed  witness  lists,  the 
administrative  law  judge  or  any  other 
party  may  require  that  such  party  state 
in  writing,  within  five  days  of  receipt  of 
the  request,  whether  that  party  will 
appear  at  the  hearing  and  defend  the 
case  on  the  merits.  Failure  of  the  party 
to  respond  by  filing  a  timely  and  express 
written  statement  that  the  party  will 
appear  at  the  hearing  and  defend  on  the 
merits  shall  be  deemed  a  waiver  of  that 
party’s  right  to  a  hearing,  and  a  default 
order  may  be  entered  by  the  Executive 
Secretary.  Finally,  if  any  party  fails  to 
comply  fully  and  in  good  faith  with  the 
requirements  of  section  308.33,  the 
administrative  law  judge,  on  the  motion 
of  any  party  or  on  his  or  her  own 
motion,  may  impose  appropriate 
sanctions  authorized  in  §  308.49,  in 
addition  to  enforcing  the  specific 
limitations  set  forth  in  §  308.33. 

6.  Hearings  (§§  308.34-.38) 

As  discussed  above,  §  308.34  sets  out 
the  time  period  for  commencement  of 
hearings  under  this  part.  Generally, 
hearings  are  to  be  commenced  120  days 


after  service  of  the  Notice.  This  time 
period  may  be  extended  if  the 
administrative  law  judge  makes  a 
finding,  on  the  record,  that  good  cause  is 
shown  for  continuing  the  matter.  No 
hearing  is  to  be  continued  to  a  date 
more  than  150  days  after  service  of  the 
Notice  except  upon  a  finding,  on  the 
record,  of  impracticality,  or  a  need  to 
provide  time  to  obtain  a  final  decision 
by  the  Board  or  its  designee  on  whether 
to  accept  an  agreed  settlement  offer  (see 
§  308.15),  a  need  to  stay  the  proceeding 
pending  a  final  Board  decision  on  an 
interlocutory  appeal  (see  308.31),  or  that 
the  ends  of  justice  require  a 
continuance. 

Actions  under  12  U.S.C.  1818(b)  and 
1818(e)  may  not  be  continued  beyond  80 
days  after  service  of  the  Notice  over  the 
objection  of  any  party,  unless  the 
administrative  law  judge  makes  a 
finding  on  the  record  that  commencing  a 
hearing  within  this  time  period  is 
impractical,  would  materially  and 
unfairly  prejudice  one  or  more  parties, 
or  would  otherwise  be  unjust. 

A  party’s  failure  to  appear  at  a 
hearing  personally  or  by  an  authorized 
representative  is  deemed  a  waiver  of  the 
right  to  appear  and  results  in  the  entry 
of  an  order  of  default,  as  provided  in 
§  308.21. 

Section  308.35,  "Hearing  Subpoenas," 
provides  that  a  party  who  intends  to  call 
a  person  as  a  witness  may  apply  to  the 
administrative  law  judge  for  a  hearing 
subpoena  requiring  the  witness  to 
appear  at  the  hearing.  The  party 
obtaining  the  hearing  subpoena  is 
responsible  for  serving  it  on  the  witness 
and  on  all  other  parties.  Objections  may 
be  made  to  the  hearing  subpoena  either 
by  the  person  named  therein  or  by  any 
party.  A  hearing  subpoena  duces  tecum 
addressed  to  a  party  shah  not  be  issued 
by  the  administrative  law  judge  unless 
he  or  she  finds  that  either  the 
subpoenaing  party  could  not  have 
reasonably  anticipated  the  need  for  the 
subpoenaed  documents  during  the 
discovery  period  (see  §  308.26)  or  the 
subpoenaed  documents  were  requested 
previously  by  document  request,  and  the 
relevant  portion  of  the  document  request 
was  not  quashed  by  the  administrative 
law  judge. 

Section  508.36,  “Conduct  of  Hearings.” 
authorizes  the  administrative  law  judge 
to  exercise  control  over  the  hearing.  As 
is  true  in  the  present  regulations, 

§  308.36  provides  that  FDIC  enforcement 
counsel  shall  present  their  case-in-chief 
first  Additionally,  at  the  beginning  of 
the  hearing,  unless  otherwise  ordered  by 
the  administrative  law  judge,  all 
stipulations  of  fact  and  law  filed  15  days 
prior  to  the  commencement  of  the 
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hearing  shall  automatically  be  admitted 
into  evidence.  Documents,  the 
admissibility  of  which  has  been 
previously  stipulated  to,  shall  also  be 
automatically  admitted  into  evidence. 

Section  308.36(c)  is  based  on  Rule  611 
of  the  Federal  Rules  of  Evidence.  Like 
Rule  611,  this  section  limits  cross- 
examination  under  most  circumstances 
to  the  subject  matter  of  that  witness’ 
direct  examination  and  matters 
pertaining  to  the  credibility  of  the 
witness.  The  administrative  law  judge 
may  use  his  or  her  discretion  to  permit 
cross-examination  into  additional 
matters,  but  only  under  limited 
circumstances. 

Rebuttal  evidence  may  be  presented 
in  accordance  with  $  308.36(d),  but  shall 
be  limited  to  material  new  issues  or  to 
new  evidence  concerning  material 
disputes.  The  parties’  presentation  of 
rebuttal  evidence  shall  be  in  the  same 
order  as  their  presentation  of  their 
cases-in-chief. 

Section  308.37,  “Written  Testimony  in 
Lieu  of  Oral  Hearing,’’  expressly 
authorizes  hearings  in  which  most,  or 
all,  of  the  direct  testimony  is  present  in 
written  form.  Section  (a)  provides  that 
absent  objection  by  a  party,  the 
administrative  law  judge  may  order  that 
the  parties  present  their  cases-in-chief 
and  rebuttal  in  the  form  of  exhibits  and 
written  statements  sworn  to  by  the 
witness  offering  the  evidence.  Any  such 
order  shall  also  allow  any  party  to  call 
hostile  witnesses  or  adverse  parties  to 
testify  orally  and  shall  give  all  parties  a 
right  of  oral  cross-examination. 

Paragraph  (c)  of  §  308.37  sets  forth  the 
limitations  to  be  applied  if  a  party  fails 
to  file  written  testimony.  A  failure  to  file 
written  testimony  is  deemed  to  be  a 
waiver  of  that  party’s  right  to  present 
any  evidence,  except  the  testimony  of  a 
previously  identified  adverse  party  or 
hostile  witness.  A  party’s  right  of  cross- 
examination  or  right  to  present  rebuttal 
evidence  (if  not  required  to  be  submitted 
in  written  form)  is  not  waived  by  that 
party’s  failure  to  file  written  testimony. 

Section  308.38,  “Evidence,’’  provides 
that  non-repetitive  evidence  is 
admissible  in  accordance  with  the 
Administrative  Procedure  Act  and  other 
applicable  laws.  Further,  any  evidence 
that  would  be  admissible  in  a  United 
States  district  court  under  the  Federal 
Rules  of  Evidence  is  admissible  in  a 
proceeding  under  subpart  B. 

Generally,  to  be  admissible,  evidence 
must  concern  acts  occurring  prior  to  the 
date  of  the  Notice.  In  addition,  upon 
motion  and  a  finding  on  the  record  that 
the  admission  of  evidence  generally 
excluded  by  this  section  is  necessary  for 
the  express  and  limited  purpose  of 
fashioning  a  remedy,  the  administrative 


law  judge  may  determine  to  admit  such 
evidence. 

The  rules  of  privilege  applicable  to 
discovery  (see  §  308.25)  are  applicable 
to  hearings.  Consistent  with  those  rules, 
evidence  which  a  party  had  previously 
withheld  from  discovery  under  a  claim 
of  privilege  can  be  received  at  the 
hearing  only  upon  a  finding  by  the 
administrative  law  judge  that  the 
exclusion  of  such  evidence  would  result 
in  manifest  injustice.  The  admission  of 
such  evidence  may  be  conditioned  on 
terms  that  the  administrative  law  judge 
deems  are  just  to  all  parties. 

Section  308.38(c)  allows  the 
administrative  law  judge  to  take  official 
notice  of  any  material  fact  which  might 
be  judicially  noticed  by  a  United  States 
district  court  and  any  material 
information  in  the  official  public  records 
of  the  FDIC.  Upon  timely  request,  the 
parties  are  afforded  an  opportunity  to 
dispute  any  fact  officially  noticed  or 
requested  to  be  noticed  under  this 
section. 

Section  308.38(d)  provides:  (1)  That  a 
duplicate  copy  of  a  document  is 
admissible  to  the  same  extent  as  the 
original,  unless  there  is  a  genuine  issue 
as  to  whether  the  copy,  in  some  material 
respect,  is  not  a  true  and  legible  copy  of 
the  original;  (2)  that  FDIC  examination 
and  visitation  reports  are  admissible 
with  or  without  a  sponsoring  witness; 
and  (3)  that  witnesses  may  use 
illustrative  or  summary  charts,  exhibits, 
calendars,  calculations,  or  outlines 
during  their  testimony,  with  the 
administrative  law  judge  having 
discretion  concerning  the  admission  of 
such  documents  into  evidence. 

According  to  §  308.38(e),  if  a  witness 
who  has  been  deposed  under  §  308.29  is 
unavailable  to  testify  at  the  hearing,  all 
or  part  of  that  witness’s  deposition 
transcript,  including  exhibits,  may  be 
introduced  into  evidence.  Generally,  the 
deposition  transcript  is  admissible  to  the 
same  extent  that  the  testimony  would 
have  been.  If  a  witness  refused  to 
answer  proper  questions  during  the 
deposition,  the  administrative  law  judge 
may  limit  the  admissibility  of  the 
deposition  as  justive  requires.  Only 
those  portions  of  a  deposition  received 
in  evidence  at  the  hearing  shall 
constitute  a  part  of  the  record. 

Section  308.38(f)  requires  that 
objections  to  evidence  be  made  timely 
and  state  the  grounds  relied  upon. 
Debate  concerning  an  objection  is  to  be 
included  in  the  transcript  unless  the 
administrative  law  judge,  with  the 
consent  of  the  parties,  orders  otherwise, 
and  rulings  on  objections  are  to  be  made 
on  the  record.  Finally,  failure  to  object  is 
deemed  a  waiver  of  objection. 


Section  308.38(f)(2)  provides  that 
when  an  objection  to  a  question  or  a  line 
of  questioning  is  sustained,  the 
examining  attorney  may  make  a  proffer 
on  the  record  of  what  was  expected  to 
be  proven  by  the  testimony  of  the 
witness.  This  can  be  done  either  by 
representation  of  counsel  or  by 
interrogation  of  the  witness.  Further,  the 
administrative  law  judge  is  required  to 
retain  rejected  exhibits,  marked  for 
identification,  and  transmit  them  to  the 
Executive  Secretary  pursuant  to 
§  308.40. 

7.  Post-Hearing  Proceedings  (§§  308.39- 
.42) 

Section  308.39,  “Post-Hearing  Papers,” 
provides  that  within  30  days  after  the 
hearing  transcript  is  delivered  to  all 
parties  or  is  filed,  whichever  is  earlier, 
each  party  who  participated  in  the 
hearing  shall  file  proposed  findings  of 
fact  with  specific  page  references  to  the 
record  to  support  those  proposed 
findings,  proposed  conclusions  of  law, 
and  a  proposed  order.  At  that  time,  a 
post-hearing  brief  may  also  be  filed  by 
any  party. 

A  reply  brief  may  be  filed  within  15 
days  after  the  date  that  the  proposed 
findings,  conclusions,  and  orders  are 
due.  This  brief  is  restricted  to 
responding  to  new  matters,  issues,  or 
arguments  raised  by  another  party.  If  a 
party  failed  to  file  proposed  findings  of 
fact,  conclusions  of  law,  and  a  post¬ 
hearing  brief,  that  party  is  not  permitted 
to  file  a  reply  brief.  Thus,  while  the  filing 
of  a  post-hearing  brief  is  optional,  it  is  a 
condition  of  being  permitted  to  file  a 
reply  brief. 

Section  308.40,  “Recommended 
Decision  and  Filing  of  Record,”  directs 
the  administrative  law  judge  to  file  with 
the  Executive  Secretary  the  record  of  the 
proceeding  within  50  days  after  the  date 
for  the  parties’  filing  of  proposed 
findings,  conclusions,  and  orders  under 
§  308.39(a).  The  record  of  the  proceeding 
shall  include  the  administrative  law 
judge’s  recommended  decision,  findings 
of  fact,  conclusions  of  law,  and 
proposed  order,  as  well  as  all  pre- 
hearing,  hearing,  and  post-hearing 
exhibits,  memoranda,  motions, 
transcripts,  and  the  like.  If  requested  by 
any  party,  the  hearing  record  shall  also 
include  any  profferred  evidence  which 
was  excluded.  Upon  filing  with  the 
Executive  Secretary,  the  administrative 
law  judge  is  to  serve  upon  each  party  a 
copy  of  the  recommended  decision, 
findings  of  fact,  conclusions  of  law,  and 
proposed  order. 

Siection  308.41,  “Exceptions  to 
Recommended  Decision,”  states  that  a 
party  to  the  proceeding  may  file  with  the 
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Executive  Secretary  written  exceptions 
to  the  administrative  law  judge’s 
decision,  findings,  conclusions,  and 
proposed  order,  and  a  supporting  brief, 
within  twenty  days  after  service  of  the 
administrative  law  judge’s  decision. 
Exceptions  may  be  taken  to  the 
administrative  law  judge’s  failure  to 
make  any  recommendation  for  relief, 
finding,  or  conclusion,  to  the  admission 
or  exclusion  of  evidence,  and  to  any 
other  ruling.  Exceptions  are  to  include 
page  and  paragraph  references  to  the 
record,  or  legal  citations,  which  support 
each  exception.  A  request  for  oral 
argument  may  also  be  filed.  See 
§  308.43(a).  Exceptions  and  briefs  not 
filed  within  the  20-day  time  period  will 
normally  not  be  accepted.  As  provided 
in  §  308.41(c),  no  replies  to  exceptions 
shall  be  filed  unless  the  Board,  on  its 
own  motion,  requests  them. 

Section  308.42,  "Notice  of  Submission 
to  the  Board,"  states  that  after  the 
administrative  law  judge  has  filed  the 
record  of  the  proceeding  with  the 
Executive  Secretary  pursuant  to  section 
308.40,  and  the  time  period  for  filing 
exceptions  has  expired,  the  Executive 
Secretary  shall  submit  the  official  record 
of  the  action  to  the  Board,  and  shall 
notify  the  parties  of  such  submission. 

8.  Board  Action  {§§  308.43-.44) 

Pursuant  to  §  308.43(a),  the  Board 
may,  in  its  sole  discretion,  order  oral 
argument  on  the  findings,  conclusions, 
and  recommended  decision  of  the 
administrative  law  judge,  or  on  any 
issue  raised  in  the  proceeding.  Written 
requests  for  oral  argument  must  be 
made  within  the  time  prescribed  for 
filing  exceptions  under  §  308.41.  If  the 
Board  requires  oral  argument,  it  may  set 
aside  the  notice  of  submission  of  the 
record. 

Oral  arguments  shall  be  made  before 
one  or  more  members  of  the  Board,  and 
shall  be  recorded,  as  specified  in 
§  308.43(b).  Unless  the  Board  orders 
otherwise,  oral  arguments  will  be 
limited  to  40  minutes.  The  FDIC 
enforcement  counsel  will  open  oral 
argument  and  may  reserve  up  to  one- 
half  of  their  time  for  reply. 

Section  308.44,  “Decision  by  the 
Board,”  provides  that  after  the 
Executive  Secretary  has  submitted  the 
record  of  the  proceeding  to  the  Board,  a 
decision  is  to  be  issued  within  90  days. 
However,  within  this  90-day  period  the 
Board  may  remand  the  case  to  the 
administrative  law  judge.  The 
provisions  of  §  §  308.43  and  308.44  shall 
apply  to  the  remanded  proceedings, 
unless  otherwise  ordered  by  the  Board 
or  the  administrative  law  judge.  The  90- 
day  period  will  begin  anew  when  the 
record  is  resubmitted  to  the  Board  upon 


completion  of  the  proceedings  on 
remand.  Further,  if  oral  argument  has 
been  ordered,  the  Board  shall  issue  a 
decision  by  the  later  of  30  days  from  the 
date  of  the  oral  argument  or  the 
expiration  of  the  original  90-day  period. 
Finally,  §  308.44(b)  permits  a  party  to 
seek  reconsideration  within  fifteen  days 
from  the  date  of  the  issuance  of  a  Board 
decision  and  order. 

Section  308.44  of  the  revised 
regulation  is  comparable  to  $  308.18(b) 
of  the  current  regulation  in  providing 
that  members  of  the  FDIC  staff  who 
have  not  participated  in  the 
investigatory  or  prosecutorial  functions, 
or  in  a  factually  related  case,  may 
advise  and  assist  the  Board  in  its 
consideration  of  the  case. 

Finally,  §  308.44(c)  provides  that  the 
Executive  Secretary  will  serve  copies  of 
the  Board’s  decision  and  order  on  the 
parties  and  on  the  bank  concerned. 
Copies  will  also  be  furnished  to 
appropriate  state  or  federal  supervisory 
authorities. 

9.  Stays  (§§  308.45-.46) 

Section  308.45,  "Stays  Pending 
Appeal,”  provides  that  commencement 
of  proceedings  for  judicial  review  of  a 
decision  and  order  of  the  Board  shall  not 
operate  as  a  stay  of  the  order,  unless  a 
stay  is  specifically  ordered  by  the  Board 
or  by  the  court. 

Section  308.46,  “Collateral  Attacks  on 
Administrative  Proceedings,"  provides 
that  if  an  interlocutory  appeal  or 
collateral  attack  on  an  administrative 
proceeding  governed  by  subpart  B  is 
brought  in  any  court,  the  challenged 
administrative  proceeding  is  to  continue 
without  regard  to  the  pendency  of  the 
court  proceeding.  Further,  no  default  or 
other  failure  to  act  at  the  administrative 
level  is  to  be  excused  based  on  the 
pendency  of  any  such  interlocutory 
appeal  or  collateral  attack. 

10.  Conflicts  of  Interest  and  Sanctions 
(§§  308.47-.50) 

Section  308.47  is  new  to  revised  Part 
308  and  addresses  the  recurring  problem 
of  conflicts  of  interest.  Paragraph  (a)  of 
§  308.47  states  the  general  rule  that  no 
attorney,  law  firm,  or  other  person 
acting  in  a  representative  capacity  shall 
represent  two  or  more  persons  when 
one  or  more  of  them  is  a  party  to  a 
proceeding  under  subpart  B  and  there  is 
a  material  and  actual  conflict  of  interest 
between  or  among  the  persons 
represented  as  to  any  matter  relating 
directly  or  indirectly  to  the  proceeding. 
Further,  no  attorney,  law  firm,  or  other 
person  acting  in  a  representative 
capacity  may  represent  two  or  more 
parties  to  a  proceeding  under  subpart  B, 
or  a  party  and  a  bank  to  which  notice  of 


a  subpart  B  proceeding  has  been  given, 
unless  the  attorney  certifies  in  writing  at 
the  time  of  filing  the  notice  of 
appearance  required  by  §  308.08:  (1) 

That  the  attorney  has  personally  and 
fully  discussed  the  possibility  of 
conflicts  of  interest  with  each 
represented  party  or  bank;  (2)  that  each 
party  or  bank  has  advised  the  attorney 
that  to  its  knowledge  there  is  no  existing 
or  anticipated  material  conflict  between 
its  interest  and  the  interest  of  others 
represented  by  the  same  attorney  or  law 
firm;  and  (3)  that  each  party  or  bank 
waives  any  right  it  might  otherwise  have 
had  during  the  course  of  the  proceeding, 
including  any  appeal,  to  assert  any 
known  or  non-material  conflict  of 
interest.  These  conditions  precedent  to 
an  attorney’s  or  law  firm’s  multiple 
representation  are  set  forth  in 
§  308.47(b). 

Section  308.47(c)  authorizes  the 
administrative  law  judge,  at  any  stage  of 
a  proceeding  under  subpart  B,  to  take 
measures  to  cure  a  conflict  of  interest, 
including  issuance  of  an  order  to 
disqualify  an  individual  or  firm  from 
representing  one  or  more  of  the 
participants  in  a  proceeding. 

Under  the  existing  regulation,  “ex 
parte  communication”  is  defined  in 
§  308.48(a),  and  the  prohibition  against, 
and  sanctions  based  upon,  such 
communications  are  set  forth  in 
§  308.48(e).  In  the  revised  regulation,  the 
definition,  prohibitions,  and  sanctions 
are  all  located  in  §  308.48,  “Ex  Parte 
Communications.”  Ex  parte 
communications  include  any  material 
communication,  made  orally  or  in 
writing,  which  were  neither  on  the 
record  nor  on  reasonable  prior  notice  to 
all  parties,  between  a  party  or  other 
interested  person  and  the  administrative 
law  judge,  a  member  of  the  FDIC’s 
Board,  or  any  person  assisting  the  Board 
or  the  administrative  law  judge  in 
preparing  a  decision.  Section  308.48(b) 
states  that  from  the  time  the  Notice  is 
served,  no  person  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  concerning  the 
proceeding.  Requests  for  status  reports 
are  not  ex  parte  communications. 

Absent  giving  all  parties  notice  and  an 
opportunity  to  participate,  the 
administrative  law  judge  shall  not 
consult  with  anyone  within  the  FDIC  on 
any  matter  in  issue,  except  that  the 
administrative  law  judge  may  consult 
with  the  Office  of  the  Executive 
Secretary  concerning  procedural 
matters.  This  limited  exception  to  the 
general  prohibition  is  made  explicit  in 
§  308.48(c). 

Section  308.48(d)  sets  forth  the 
procedure  to  be  followed  when  an  ex 
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parte  communication  nonetheless 
occurs.  It  provides  that  all  such  written 
communications,  or,  if  the  ex  parte 
communication  was  oral,  a 
memorandum  setting  forth  the  substance 
of  the  communication,  shall  be  placed 
on  the  record  of  the  proceeding  and 
served  on  all  parties. 

If  the  prohibition  against  ex  parte 
communication  in  §  308.48  is  knowingly 
violated  by  a  party,  such  violation  may 
be  a  ground  for  sanctions,  including  a 
decision  adverse  to  the  party,  if  justice 
and  the  policies  of  the  Act  would  be 
served  by  such  an  action.  Further,  ex 
parte  communications  engaged  in  by  an 
attorney  may  be  sanctioned  under 
§  308.50. 

Section  308.49,  “Sanctions,”  is 
included  in  revised  subpart  B  to  make 
clear  that  administrative  law  judges  and 
the  Board  have  authority  to  effectively 
deal  with  the  significant  problem  of 
parties  and  their  counsel  failing  to 
comply  with  the  requirements  of  Part 
308  and/or  with  orders.  Under 
§  308.49(a),  sanctions  may  be  imposed 
when  any  counsel  or  party  has  acted  in 
a  manner  contrary  to  any  applicable 
statute,  regulation,  or  order,  and  the 
party’s  or  counsel's  conduct  is 
contemptuous  or  has  materially  injured 
or  prejudiced  some  other  party. 

Sanctions  imposed  in  accordance  with 
§  308.49(b)  may  include  one  or  more  of 
the  following:  (1)  Issuing  an  order 
against  the  party;  (2)  striking  any 
testimony,  rejecting  any  documentary 
evidence  offered,  or  striking  papers  filed 
by  the  party;  (3)  precluding  the  party 
from  contesting  specific  issues;  (4) 
precluding  the  party  from  challenging 
certain  evidence  offered  by  another 
party;  (5)  refusing  a  late  filing  or 
conditioning  acceptance  of  a  late  filing 
on  any  terms  that  are  just;  and  (6) 
assessing  reasonable  expenses, 
including  attorney’s  fees,  incurred  by  the 
other  party  as  a  result  of  the  offending 
party’s  improper  action  or  inaction. 

Under  §  308.49(c),  dismissal  of  an 
action  as  a  sanction  for  the  failure  to 
hold  a  hearing  within  the  time  period 
specified  in  Part  308  or  based  upon  the 
failure  of  an  administrative  law  judge  to 
render  a  recommended  decision  within 
the  time  period  specified  in  Part  308  may 
only  be  granted  if  the  delay  is  solely  the 
result  of  the  conduct  of  the  FDIC 
enforcement  counsel,  that  conduct  is 
unexcused,  the  moving  Respondent  took 
all  reasonable  steps  to  oppose  and 
prevent  the  delay,  the  Respondent  has 
been  materially  prejudiced  or  injured, 
and  no  lesser  or  different  sanction  is 
adequate. 

Paragraph  (d)  of  section  308.49  sets 
out  the  general  procedure  for  the 
imposition  of  sanctions.  The 


administrative  law  judge  may  impose 
sanctions  on  his  or  her  own  motion  or  at 
the  request  of  any  party.  Prior  to  their 
imposition,  all  sanctions,  except  the 
refusal  to  accept  late  papers,  require 
notice  to  the  parties  and  opportunity  for 
counsel  or  the  party  against  whom 
sanctions  would  be  imposed  to  be 
heard.  The  form  that  the  opportunity  to 
be  heard  shall  take  is  largely  left  to  the 
discretion  of  the  administrative  law 
judge.  For  example,  the  opportunity  to 
be  heard  may  be  limited  to  an  oral 
response  immediately  after  the  violative 
action  or  inaction  is  noted  by  the 
administrative  law  judge.  Requests  for, 
and  the  imposition  of,  sanctions  are  to 
be  treated  for  interlocutory  review 
purposes  in  the  same  manner  as  any 
other  ruling  by  the  administrative  law 
judge,  i.e.,  in  accordance  with  §  308.31. 

Section  308.50,  "Suspension  and 
Disbarment,”  is  a  considerable 
expansion  of  §  308.04(b)  of  the  existing 
regulations,  which  authorizes  summary 
suspension  from  practice  in  a  particular 
FDIC  matter  based  upon  contemptuous 
conduct  in  that  matter.  Section  308.50  of 
the  proposed  regulations  provides  for 
mandatory  and  automatic  suspension 
and  disbarment  of  attorneys  under 
certain  circumstances  and  gives  the 
Board  discretion  to  suspend  and  disbar 
under  other  circumstances. 

Under  §  308.50(a),  the  Board  has  the 
power  to  suspend  or  revoke  an 
attorney’s  privilege  of  practicing  before 
the  FDIC  based  not  only  on  the  Board 
finding  that  the  attorney  engaged  in 
contemptuous  conduct  before  the 
agency,  but  also  upon  a  finding  that  the 
attorney  does  not  possess  the  requisite 
qualifications  to  represent  others,  is 
seriously  lacking  in  integrity  or  has 
engaged  in  material  unethical  or 
improper  professional  conduct,  or  has 
engaged  in  or  aided  another  in  engaging 
in  a  material  and  knowing  violation  of 
the  Federal  Deposit  Insurance  Act.  The 
Board  may  suspend  or  revoke  the 
privilege  to  practice  before  the  FDIC  on 
these  grounds  only  after  notice  of  and 
opportunity  for  a  hearing. 

Once  suspended  or  disbarred  from 
practice  before  the  FDIC  by  the  Board 
pursuant  to  §  308.50(a),  an  attorney  may 
not  make  an  application  for 
reinstatement  for  at  least  three  years, 
and  thereafter,  may  make  a  new  request 
for  reinstatement  no  sooner  than  one 
year  after  the  attorney’s  most  recent 
reinstatement  application.  An  attorney 
may  be  reinstated  by  the  Board  for  good 
cause  shown. 

Under  §  308.50(b)  an  attorney  is 
automatically  suspended  or  disbarred  if 
he  or  she  is  suspended  or  disbarred  by 
any  court  of  the  United  States  or  by  the 
Office  of  the  Comptroller  of  the 


Currency,  the  Federal  Reserve  Board, 
the  Federal  Home  Loan  Bank  Board,  the 
Securities  and  Exchange  Commission,  or 
the  Commodity  Futures  Trading 
Commission.  A  person  who  has  within 
the  past  10  years  been  convicted  of  a 
felony,  or  of  a  misdemeanor  involving 
moral  turpitude,  is  also  automatically 
suspended  from  practicing  before  the 
FDIC. 

Reinstatement  after  a  suspension  or 
disbarment  under  §  308.50(b)  may  be 
made  by  the  Executive  Secretary  if  all 
grounds  for  suspension  are  subsequently 
removed  by  a  reversal  of  the  conviction 
or  termination  of  the  underlying 
suspension  or  disbarment.  An 
application  for  reinstatement  under 
§  308.50(b)  on  any  other  grounds  may  be 
filed  at  any  time  not  less  than  one  year 
after  the  applicant’s  most  recent 
application.  Until  the  Board  has 
reinstated  the  applicant  for  good  cause 
shown,  the  suspension  shall  continue. 

An  applicant  for  reinstatement  under 
either  the  discretionary  or  mandatory 
suspension  and  disbarment  provisions 
may,  in  the  Board’s  sole  discretion,  be 
afforded  a  hearing.  Hearings  conducted 
pursuant  to  this  section  shall  be  handled 
in  the  same  manner  as  other  hearings 
under  this  subpart  B,  except  that  in 
proceedings  to  terminate  an  existing 
FDIC  suspension  or  disbarment  order, 
the  person  seeking  the  termination  shall 
bear  the  burden  of  going  forward  with 
the  application  and  with  proof,  and 
provided  that  the  Board  may  limit  any 
such  hearings  to  written  submissions. 

Finally,  §  308.50(d)  of  the  proposed 
regulations  largely  mirrors  §  308.04(b)  of 
the  current  regulation  by  providing  that 
any  attorney  or  representative  found  in 
contempt  by  the  administrative  law 
judge  may  be  summarily  suspended 
from  participation  in  that  proceeding. 

C.  Subparts  C-P 

Subparts  C-P  contain  rules  and 
procedures  that  govern  specific  types  of 
formal  and  informal  proceedings 
conducted  by  the  FDIC.  Generally, 
revisions  made  to  these  subparts  are 
either  clarifying  in  nature  or  were  made 
to  conform  the  subparts  to,  or  avoid 
overlaps  with,  subpart  B. 

1.  Subpart  C — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 
(§§  308.51-308.54) 

New  subpart  C  replaces  old  subpart  I 
and  governs  proceedings  in  connection 
with  the  disapproval  of  a  proposed 
acquisition  of  control  of  an  insured 
nonmember  bank.  The  changes  made  to 
subpart  C  generally  were  made  to  make 
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this  subpart  consistent  with  revised 
subpart  B. 

Since  new  §  308.51  states  that  the 
rules  and  procedures  of  subpart  B  shall 
apply  to  all  proceedings  under  this 
subpart,  the  requirements  contained  in 
old  §  308.77  have  been  dropped  as  being 
redundant.  New  §  308.53  is  a 
combination  of  old  §  §  308.75  and  308.76. 
Section  308.53(b)  is  taken  from  old 
§  308.75(d).  New  §  308.54  replaces  old 
§  308.76  and  redesignates  "exceptions" 
as  “answer"  in  order  to  be  consistent 
with  the  terminology  used  in  subpart  B. 

2.  Subpart  D — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessments  of  Civil  Penalties  for 
Willful  Violations  of  the  Change  in  Bank 
Control  Act  (§§  308.55-308.57) 

New  subpart  D  replaces  old  subpart  J 
and  governs  proceedings  relating  to 
assessments  of  civil  penalties  for  willful 
violations  of  the  Change  in  Bank  Control 
Act.  Redundant  sections  have  been 
deleted  (old  §§  308.80  and  308.81)  and 
other  sections  (old  §  §  308.79  and  308.82) 
have  been  condensed  into  new  §  308.56. 

3.  Subpart  E — Rules  and  Procedures 
Applicable  to  Proceedings  for 
Involuntary  Termination  of  Insured 
Status  (§§  308.58-308.63) 

New  subpart  E  replaces  old  subpart  C 
and  governs  proceedings  for  the 
involuntary  termination  of  insured 
status.  A  major  change  from  old  subpart 
C  is  that  the  full  APA  hearing  procedure 
of  subpart  B  will  no  longer  apply  to 
proceedings  for  the  termination  of 
deposit  insurance  under  section  8(p)  of 
the  Act,  i.e.,  for  failure  to  receive 
deposits.  Under  existing  regulations,  a 
bank  is  entitled  to  receive  a  full  APA 
hearing  prior  to  the  termination  of 
insured  status.  Section  8(p)  of  the  Act 
does  not  require  such  a  hearing  process, 
and  the  FDIC’s  experience  with  section 
8(p)  terminations  indicates  that  they  can 
be  properly  handled  using  informal 
procedures. 

The  structure  of  this  subpart  has  been 
changed  somewhat  for  clarification 
purposes.  The  existing  provisions 
concerning  grounds  for  termination 
under  section  8(a)  of  the  Act  (old 
§§  308.24-308.26)  have  been 
consolidated  into  one  section  i.e.,  new 
§  308.54.  Old  §§  308.27(b),  308.78  and 
308.29  have  been  deleted  since  they 
reiterate  provisions  contained  in  new 
subpart  B. 

4.  Subpart  F — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Desist  Orders  (§§  308.64- 
308.68) 

New  subpart  F  replaces  old  subpart  D 
and  governs  proceedings  relating  to 


cease-and-desist  orders.  The  changes  in 
subpart  F  were  made  for  purposes  of 
clarity.  The  existing  provisions 
regarding  grounds  for  the  issuance  of  a 
Notice  (old  §§  308.33  and  308.38)  have 
been  consolidated  into  one  section,  i.e., 
new  §  308.65.  Old  §§  308.35  and 
308.36(a)  have  been  deleted  since  the 
provisions  contained  in  these  sections 
are  found  in  new  subpart  B. 

5.  Subpart  G — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Removal  and  Suspension  Orders 

(§§  308.69-308.73) 

New  subpart  G  replaces  old  subpart  E 
and  governs  proceedings  relating  to 
removal,  prohibition  and  suspension 
orders.  Only  minor  changes  have  been 
made  to  subpart  G  in  order  to  clarify 
these  rules  and  procedures.  Old 
§  §  308.44-308.45,  which  pertain  to 
temporary  suspension  orders,  have  been 
consolidated  into  one  section,  new 
§  308.73.  Old  §  308.42  has  been  deleted, 
since  the  provisions  contained  in  that 
section  are  found  in  new  subpart  B. 

6.  Subpart  H — Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil 
Penalties  for  the  Violation  of  Cease-and- 
Desist  Orders  and  of  Certain  Federal 
Statutes  (§§  308.74-308.76) 

New  subpart  H  modifies  old  subpart 
H  and  governs  proceedings  relating  to 
assessment  and  collection  of  civil 
money  penalties  for  the  violation  of 
cease-and-desist  orders  and  of  certain 
federal  statutes.  Several  sections  of  old 
subpart  H  (old  §  §  308.69-308.71  have 
been  deleted  as  being  redundant  with 
provisions  of  subpart  B.  Old  §  §  308.65- 
308.67  have  been  deleted  as  being 
redundant  in  light  of  the  modifications 
made  to  the  new  “Scope"  section, 

§  308.74. 

7.  Subpart  I — Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon  Municipal 
Securities  Dealers  or  Persons 
Associated  With  Them  and  Clearing 
Agencies  or  Transfer  Agents  (§  308.77- 
308.80) 

New  subpart  I  replaces  old  subpart  K 
and  governs  procedures  for  the 
imposition  of  sanctions  upon  municipal 
securities  dealers  or  persons  associated 
with  them  and  clearing  agencies  or 
transfer  agents.  There  have  been  minor 
modifications  in  structure  (compare  old 
§  308.85  with  new  §  308.78),  and  old 
§  §  308.87  and  308.88  have  been  deleted 
as  being  redundant  with  provisions  in 
new  subpart  B. 


8.  Subpart  J — Rules  and  Procedures 
Relating  to  Exemption  Proceedings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934  (§§  308.81-308.86) 

New  subpart  J  replaces  old  subpart  L 
and  governs  exemption  proceedings 
under  section  12(h)  of  the  Securities 
Exchange  Act  of  1934.  There  have  been 
minor  structural  changes  in  order  to 
clarify  this  subpart.  It  should  be  noted 
that  under  new  §  308.85(b)(2),  the 
presiding  officer  will  now  have  the 
discretion  to  order  the  swearing  of  any 
witness  in  an  exemption  proceeding. 

9.  Subpart  K — Procedures  Applicable  to 
Investigations  Pursuant  to  Section  10(c) 
of  the  Act  (§§  308.87-308.93) 

New  subpart  K  replaces  old  subpart  F 
and  governs  procedures  applicable  to 
investigations  pursuant  to  section  10(c) 
of  the  Act.  The  changes  noted  below  are 
designed  to  spell  out  the  scope  of  the 
FDIC’s  authority  under  10(c)  of  the  Act 
to  conduct  investigations  of  both  open 
and  failed  insured  banks,  institutions 
making  applications  to  become  insured 
banks,  and  any  other  types  of 
investigations.  The  changes  also  make 
more  specific  certain  of  the  procedures 
to  be  used  during  such  investigations. 

Section  308.87,  “Scope,”  has  been 
revised  to  spell  out  that  the  FDIC’s 
investigatory  power  under  section  10(c) 
of  the  Act  extends  to  both  open  and 
failed  insured  banks. 

Under  §  308.88,  “Order  to  conduct 
investigation”,  the  Director  of  the 
Division  of  Liquidation,  or  designee 
thereof,  has  been  added  to  the  list  of 
people  authorized  to  open  10(c) 
investigations.  This  section  has  been 
further  modified  to  require  that  the  order 
of  investigation  indicate  the  purpose  of 
the  investigation  and  that  the  persons 
who  authorized  the  investigation 
terminate  it  upon  completion. 

Consistent  with  the  changes  made  in 
subpart  B  regarding  sanctions,  §  308.89, 
“Powers  of  Person  Conducting 
Investigation,”  has  been  revised  to  spell 
out  the  Board’s  authority  to  summarily 
suspend  for  contemptuous  conduct  any 
attorney  representing  a  witness  during 
the  investigation.  This  section  also  has 
made  explicit  that  the  person  conducting 
the  investigation  may  obtain  assistance 
from  others  both  within  and  outside  the 
FDIC. 

Section  308.91,  "Rights  of  Witnesses”, 
has  been  revised  to  spell  out  that  a 
witness  is  to  be  furnished  with  a  copy  of 
the  order  of  investigation  if  the  witness 
so  requests.  Consistent  with  the  changes 
made  in  subpart  B  regarding  conflicts  of 
interest  and  sanctions,  authority  is  given 
to  the  person  conducting  the 
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investigation  to  order  compliance  with 
the  same  conflict  of  interest  provisions 
found  in  §  308.47(b)  of  subpart  B. 

Old  §  308.51(d)  has  been  deleted.  Our 
experience  is  that  rather  than  producing 
useful  rebuttal  information,  as  had  been 
hoped,  the  primary  products  of  this 
paragraph  have  been  pointless  delays 
and  arguments.  In  short,  this  provision 
has  proved  to  be  confusing  and 
unworkable,  and  has  often  resulted  in 
considerable  delays  with  little  or  no 
benefit  to  the  decision-making  process. 
The  deletion  of  this  provision,  of  course, 
does  not  preclude  the  person  conducting 
the  investigation  from  nonetheless  using 
his  or  her  discretion  to  seek  out 
evidence  or  testimony  rebutting  or 
otherwise  relating  to  any  apparent 
wrongdoing. 

Section  308.93,  “Transcripts." 
Paragraph  (b),  concerning  subscription 
by  witness,  is  a  new  provision  and  was 
added  in  order  to  reduce  challenges  to 
the  completeness  or  accuracy  of 
deposition  transcripts  if  the  transcripts 
are  used  in  subsequent  proceedings. 

10.  Subpart  L — [Reserved] 

11.  Subpart  M — Procedures  and 
Standards  Applicable  to  an  Application 
Pursuant  to  Section  19  of  the  Act 

(§§  308.99-308.103) 

New  subpart  M  governs  proceedings 
for  applications  under  section  19  of  the 
Act.  The  purpose  of  putting  procedures 
relating  to  applications  under  section  19 
of  the  Act  in  a  separate  subpart  is  to 
clarify  the  differences  between  this  type 
of  proceeding  and  that  under  section 
8(g)  of  the  Act. 

Subpart  M  permits  the  filing  of  an 
application  not  less  than  three  years 
after  the  effective  date  of  the  conviction 
for  a  criminal  offense  involving 
dishonesty  or  breach  of  trust.  After  the 
initial  application,  the  applicant  may 
apply  no  sooner  than  one  year  from  the 
date  of  the  last  denial  of  his  application. 
Considerations  relevant  to  an 
application  under  section  19  have  been 
amplified  in  §  308.100.  Further,  under 
§  308.103  an  applicant  is  given  an 
opportunity  for  an  oral  hearing  should 
the  Board  of  Directors  or  its  designee,  in 
its  sole  discretion,  make  such  a 
determination.  The  hearing  is  conceived 
as  an  informal  proceeding  where  a 
presiding  officer  determines  whether  to 
allow  the  presentation  of  witnesses.  No 
discovery  is  permitted;  however,  an 
applicant  may  introduce  relevant  and 
material  documents  on  the  record. 

12.  Subpart  N — Rules  and  Procedures 


Applicable  to  Proceeding  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  is  Charged 

New  subpart  N  governs  proceedings 
for  suspension,  removal,  and  prohibition 
pursuant  to  section  8(g)  of  the  Act  where 
a  felony  is  charged.  As  with  proceedings 
under  section  19,  the  purpose  of 
providing  for  procedures  relating  to 
section  8(g)  actions  in  a  separate 
subpart  is  to  clarify  the  differences 
between  this  type  of  proceeding  and 
that  under  section  19  of  the  Act.  In 
addition  to  structural  changes  made  in 
this  subpart,  old  §  §  308.60-308.61  have 
been  consolidated  into  new  §  308.107. 
Paragraph  (b)(4)  of  §  308.107  has  been 
added  in  order  to  make  clear  that  there 
is  no  discovery  in  proceedings 
conducted  under  this  subpart.  Paragraph 
(b)(9)  of  §  308.107  is  also  new  and  was 
added  to  make  the  procedures  under 
this  subpart  consistent  with  other 
proceedings  in  which  a  presiding  officer 
makes  recommended  decisions  to  the 
Board. 

13.  Subpart  O — Reserved 

14.  Subpart  P — Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses  (§§  308.113- 
308.127) 

New  subpart  P  modifies  old  subpart  M 
and  governs  proceedings  relating  to  the 
recovery  of  attorney  fees  and  other 
expenses  under  the  Equal  Access  to 
Justice  Act,  5  U.S.C.  504.  The  revisions 
to  this  subpart  are  minor.  For  example, 

§  §  308.114  and  308.115  were  moved 
closer  to  the  beginning  of  the  subpart, 
and  new  §§  308.114,  308.115,  308.116(c), 
and  308.121  rearrange  provisions  found 
in  existing  sections  of  subpart  M  (old 
§§  308.104,  308.105,  308.97,  and  308.102). 
Paragraph  (c)  of  new  §  308.115  is 
derived  from  old  §  308.106,  and  new 
§  308.123  is  derived  from  old 
§  308.106(b). 

The  scope  of  subpart  P,  new  §  308.113, 
has  been  changed  to  reflect  amendments 
made  by  Congress  when  the  Equal 
Access  to  Justice  Act  was  re-enacted  in 
1985.  (See  Pub.  L.  99-80,  99  Stat.  183). 

The  types  of  eligible  applicants  under 
new  |  308.101(b),  has  also  been  modified 
for  consistency  with  the  1985 
amendments. 

Regulatory  Factors 

Part  308  was  selected  for  review 
under  FDIC’s  Regulation  Review 
Program  (see  50  FR 14247,  April  11, 

1985).  This  revised  Part  308  is  a  result  of 
the  review  conducted. 

The  collections  of  information 
imposed  by  this  Part  308  are  a 
consequence  of  and  are  related  to  the 


administrative  enforcement  actions  and 
proceedings  conducted  by  the  FDIC 
against  specific  individuals  or  entities. 
According  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3518(c)(1)(B)),  these 
collections  are  not  subject  to  OMB 
review. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  the 
Board  of  Directors  hereby  certifies  that 
this  revised  Part  308  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
purpose  of  this  revised  regulation  is  to 
secure  a  just  and  orderly  determination 
of  administrative  proceedings  before  the 
FDIC. 

List  of  Subjects  in  12  CFR  Part  308 

Administrative  practice  and 
procedure,  Claims,  Courts,  Equal  access 
to  justice,  Lawyers,  Penalties. 

For  the  reasons  set  out  in  the 
preamble,  Title  12,  Part  308  of  the  Code 
of  Federal  Regulations  is  revised  as 
follows: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURES 

Subpart  A— Definitions  and  General 
Provisions 

308.01  Definitions 
308.02  Rules  of  construction 
308.03  Transition  rules 

Subpart  B— Rules  of  Practice 

308.04  Scope 

308.05  Authority  of  Board  and  Executive 
Secretary 

308.06  Appointment  of  administrative  law 
judges 

308.07  Powers  of  administrative  law  judges 
308.08  Appearance  before  the  FDIC 
308.09  Short  and  plain  statement  required 

308.10  Good-faith  certification 

308.11  Maintenance  of  the  record 

308.12  Filing  papers 

308.13  Service  of  papers 

308.14  Construction  of  time  limits 

308.15  Time  limits 

308.16  Witness  fees  and  expenses 

308.17  Unilateral  settlement  offers  to  the 
Board 

308.18  Confidentiality 

308.19  FDIC’s  right  to  conduct  examinations 
is  unaffected 

308.20  The  Notice 

308.21  Answer 

308.22  Amending  pleadings 

308.23  Intervention;  persons  having  official 
interest 

308.24  Consolidation  and  severance  of 
actions 

308.25  Scope  of  discovery 

308.26  Time  limits  for  discovery 

308.27  Document  discovery  from  parties 

308.28  Document  subpoenas  to  nonparties 

308.29  Depositions  of  witnesses  unavailable 
for  hearing 

308.30  Motions 

308.31  Interlocutory  appeals  to  the  Board 
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308.32  General  procedures 

308.33  Prehearing  submissions  and 
conferences 

308.34  Hearings 

308.35  Hearing  subpoenas 

308.36  Conduct  of  hearings 

308.37  Written  testimony  in  lieu  of  oral 
hearing 

308.38  Evidence 

308.39  Post-hearing  papers 

308.40  Recommended  decision  and  filing  of 
record 

308.41  Exceptions  to  recommended  decision 

308.42  Notice  of  submission  to  the  Board 

308.43  Post-hearing  oral  argument  before  the 
Board 

308.44  Decision  by  the  Board 

308.45  Stays  pending  appeal 

308.46  Collateral  attacks  on  administrative 
proceedings 

303.47  Conflicts  of  interest 

308.48  Ex  parte  communications 

308.49  Sanctions 

308.50  Suspension  and  disbarment 

jubpart  C— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

308.51  Scope 

308.52  Grounds  for  disapproval 

108.53  Notice  of  disapproval 

308.54  Answer  to  notice  of  disapproval 

Subpart  D— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  of  Civil  Money  Penalties  for 
Willful  Violations  of  the  Change  in  Bank 
Control  Act 

308.55  Scope 

308.56  Assessment  of  penalties 

308.57  Collection  of  penalties 

Subpart  E— Rules  and  Procedures 
Applicable  to  Proceedings  for  Involuntary 
Termination  of  Insured  Status 

308.58  Scope 

308.59  Grounds  for  termination  of  insurance 

308.60  Order  of  correction 

308.61  Notice  of  intent  to  terminate 

308.62  Notice  to  depositors 

308.63  Involuntary  termination  of  insured 
status  for  failure  to  receive  deposits 

Subpart  F— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Dcsist  Orders 

308.64  Scope 

308.65,  Grounds  for  cease-and-desist  orders 

308.66  Notice  to  state  supervisory  authority 

308.67  Effective  date  of  order  and  service  on 
bank 

308.68  Temporary  cease-and-desist  order 

Subpart  G— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Removal  and  Suspension  Orders 

308.69  Scope 

308.70  Grounds  for  removal  or  prohibition 

308.71  Notice  to  state  supervisory  authority 

308.72  Effective  date  of  removal  or 
prohibition  order 

308.73  Temporary  suspension  order 


Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil 
Penalties  for  the  Violation  of  Cease-and- 
Desist  Orders  and  of  Certain  Federal 
Statutes 

308.74  Scope 

308.75  Assessment  of  penalties 

308.78  Effective  date  of,  and  payment  under, 
an  order  to  pay 

Subpart  I— Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon  Municipal 
Securities  Dealers  or  Persons  Associated 
With  Them  and  Clearing  Agencies  or 
Transfer  Agents 

308.77  Scope 

308.78  Grounds  for  imposition  of  sanctions 

308.79  Notice  to  and  consultation  with 
Securities  and  Exchange  Commission 

308.80  Effective  date  of  order  imposing 
sanctions 

Subpart  J— Rules  and  Procedures  Relating 
to  Exemption  Proceedings  Under  Section 
12(h)  of  the  Securities  Exchange  Act  of 
1934 

308.81  Scope 

308.82  Application  for  exemption 

308.83  Newspaper  notice 

308.84  Notice  of  hearing 

308.85  Hearing 

308.86  Decision  of  Board 

Subpart  K— Procedures  Applicable  to 
Investigations  Pursuant  to  Section  10(c)  of 
the  Act 

308.87  Scope 

308.88  Conduct  of  investigation 

308.89  Powers  of  person  conducting 
investigation 

308.90  Investigations  confidential 

308.91  Rights  of  witnesses 

308.92  Service  of  subpoena 

308.93  Transcripts 

Subpart  L— [Reserved] 

Subpart  M— Procedures  and  Standards 
Applicable  to  an  Application  Pursuant  to 
Section  19  of  the  Act 

308.99  Scope 

308.100  Relevant  considerations 

308.101  Filing  papers  and  effective  date 

308.102  Denial  of  applications 

308.103  Hearings 

Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

308.104  Scope 

308.105  Relevant  considerations 

308.106  Notice  of  suspension,  and  orders  of 
removal  or  prohibition 

308.107  Hearings 

Subpart  O— (Reserved] 

Subpart  P— Rules  and  Procedures  Relating 
to  the  Recovery  of  Attorney  Fees  and 
Other  Expenses 

308.113  Scope 

308.114  Filing,  content,  and  service  of 
documents 

308.115  Responses  to  application 

308.116  Eligibility  of  applicants 


308.117  Prevailing  party 

308.118  Standards  for  awards 

308.119  Measure  of  awards 

308.120  Application  for  awards 

308.121  Statement  of  net  worth 

308.122  Statement  of  fees  and  expenses 

308.123  Settlement  negotiations 

308.124  Further  proceedings 

308.125  Recommended  decision 

308.126  Board  Action 

308.127  Payment  of  awards 

Authority:  Sec.  2(9),  Pub.  L.  No.  797, 64  Stat. 
881  (12  U.S.C.  1819);  Sec.  18,  Pub.  L  No.  94-29, 
89  Stat.  155  (15  U.S.C.  78w);  sec.  801,  Pub.  L. 
No.  95-630,  92  Stat.  3641  (12  U.S.C.  1972);  sec. 
203,  Pub.  L  No.  96-481,  94  Stat.  2325  (5  U.S.C. 
504). 

Subpart  A— Definitions  and  General 
Provisions 

§  308.01  Definitions. 

For  purposes  of  this  Part  308,  unless 
explicitly  stated  to  the  contrary: 

(a)  “Act”  means  the  Federal  Deposit 
Insurance  Act,  as  amended,  12  U.S.C. 
1811-31; 

(b)  "Board  of  Directors"  or  “Board” 
Means  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(c)  Board’s  “designee"  means  officers 
or  officials  of  the  FDIC  acting  pursuant 
to  authority  delegated  by  the  Board  of 
Directors  as  provided  in  12  CFR  Part  303 
or  by  specific  resolution  of  the  Board  of 
Directors; 

(d)  "Executive  Secretary”  means  the 
Executive  Secretary  of  the  FDIC  or  his 
or  her  designee; 

(e)  “FDIC"  means  the  Federal  Deposit 
Insurance  Corporation; 

(f)  “Foreign  bank”  means  any 
company  which  engages  in  the  business 
of  banking  and  which  is  organized  under 
the  laws  of  a  foreign  country,  a  territory 
of  the  United  States,  Puerto  Rico,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands.  “Foreign 
bank”  includes,  without  limitation, 
foreign  commercial  banks,  foreign 
merchant  banks,  and  other  institutions 
which  engage  in  usual  banking  activities 
in  connection  with  the  business  of 
banking  in  the  countries  where  such 
foreign  institutions  are  organized  or 
operating; 

(g)  "Insured  bank”  means  any  bank  or 
banking  institution  (including  a  savings 
bank  and  a  foreign  bank  having  an 
insured  branch)  any  deposits  of  which 
are  insured  in  accordance  with  the  Act; 

(h)  “Insured  branch”  means  a  branch 
of  a  foreign  bank  any  deposits  of  which 
are  insured  in  accordance  with  the  Act; 

(i)  “Insured  nonmember  bank”  means 
any  insured  bank  which  is  not  a 
national  bank,  a  District  bank,  a 
member  of  the  Federal  Reserve  System, 
or  a  Federal  savings  bank; 
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(j)  “Notice”  means  the  entire 
document  issued  by  the  Board  of 
Directors  or  its  designee  which  is  served 
upon  a  party  and  which  initiates  a 
proceeding  conducted  under  this  part. 

The  Notice  sets  forth  the  charges,  a 
statement  of  facts  underlying  the 
charges,  and  the  proposed  relief 
including  a  proposed  order,  if  any; 

(k)  “Official”  means  any  director, 
trustee,  officer,  employee,  or  agent  of  a 
bank  to  which  reference  is  being  made, 
or  any  other  person  participating  in  the 
conduct  of  the  affairs  of  a  bank; 

(l)  “Party"  means,  a  person  named  or 
admitted  as  a  party  for  some  or  all 
purposes; 

(m)  "Person"  means  an  individual  or  a 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unincorporated  organization,  agency,  or 
any  other  entity;  and 

(n)  “Respondent"  means  any  person 
against  whom  the  FDIC  seeks  relief  in 
the  Notice. 

§  308.02  Rules  of  construction. 

For  purposes  of  this  Part  308:  (a)  any 
use  of  a  term  in  the  singular  shall 
include  the  plural,  and  the  plural  shall 
include  the  singular,  if  such  use  would 
be  appropriate;  (b)  any  use  of  a 
masculine,  feminine,  or  neuter  gender 
shall  be  read  as  encompassing  all  three, 
if  such  use  would  be  appropriate;  (c)  any 
use  of  the  term  “attorney”  or  “counsel” 
shall  be  read  to  include  a  non-attorney 
representative;  and  (d)  unless  the 
context  requires  otherwise,  a  party’s 
attorney  of  record,  if  any,  may,  on 
behalf  of  that  party,  take  any  action 
required  to  be  taken  by  the  party. 

§  308.03  Transition  rules. 

(a)  General  rule.  (1)  This  revised  Part 
308  shall  be  applicable  to  any 
proceeding  instituted  or  application 
filed  after  January  1, 1989,  the  effective 
date  of  this  revised  Part  308. 

(2)  The  preexisting  provisions  of  Part 
308  shall  be  applicable  to  any 
proceeding  instituted  or  application 
filed  before  January  1, 1989,  the  effective 
date  of  this  revised  Part  308,  unless  the 
parties,  with  the  consent  of  the 
administrative  law  judge,  agree  that  this 
revised  Part  308  shall  apply  to  the 
proceeding. 

(b)  Guidance  provided  by  revised  Part 
308.  In  those  proceedings  in  which 
revised  Part  308  is  not  applicable,  the 
Executive  Secretary,  administrative  law 
judge,  and  Board  or  its  designee  may, 
unless  fairness  requires  otherwise,  look 
to  revised  Part  308  for  guidance  to  the 
extent  that  revised  Part  308  is  not 
inconsistent  with  the  express  provisions 
of  the  preexisting  Part  308. 


Subpart  B — Rules  of  Practice 

§  308.04  Scope. 

Except  as  otherwise  specified  in 
subparts  C  through  I,  this  subpart  B 
prescribes  rules  of  practice  and 
procedure  to  be  followed  in  all  hearings 
pursuant  to  the  provisions  of  the  Federal 
Deposit  Insurance  Act,  and  other 
applicable  law,  pertaining  to: 

(a}  Disapproval  of  a  proposed 
acquisition  of  control  of  an  insured 
nonmenber  bank  (see  12  U.S.C.  1817(j)); 

(b)  Assessment  of  civil  money 
penalties  based  on  violations  of  the 
Change  in  Bank  Control  Act  (see  12 
U.S.C.  1817(j)(16)); 

(c)  Involuntary  termination  of  the 
insured  status  of  an  insured  bank  (see  12 
U.S.C.  1818(a)); 

(d)  Issuance  of  cease-and-desist 
orders  against  any  insured  nonmember 
bank  or  its  official  (see  12  U.S.C. 

1818(b)); 

(e)  Removal  from  office  or  prohibition 
from  further  participation  in  the  conduct 
of  the  affairs  of  an  insured  nonmember 
bank  (see  12  U.S.C.  1818(e)  (1),  (2).  (3) 
and  (5)); 

(f)  Assessment  of  civil  money 
penalties  against  (1)  an  insured 
nonmember  bank  or  its  official  for 
violation  of  a  cease-and-desist  order 
which  has  become  final  (see  12  U.S.C. 
1818(i)(2));  or  (2)  an  insured  nonmember 
bank  or  its  official  for  violation  of  (i)  the 
provisions  of  sections  22(h),  23A,  or  23B 
of  the  Federal  Reserve  Act  (see  12 
U.S.C.  375b,  371c,  371c-l)  or  (ii)  the 
provisions  of  section  106(b)(2)  of  the 
Bank  Holding  Company  Act 
Amendments  of  1970  (see  12  U.S.C. 
1972(2)); 

(g)  Imposition  of  sanctions  upon  (1) 
any  municipal  securities  dealer  for 
which  the  FDIC  is  the  appropriate 
regulatory  agency;  (2)  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer;  or  (3)  any  clearing 
agency  or  transfer  agent  for  which  the 
FDIC  is  the  appropriate  regulatory 
agency  (except  for  hearings  on 
postponement  of  registration  by  such 
clearing  agency  or  transfer  agent 
pending  registration  denial  proceedings, 
and  for  hearings  on  suspension  of 
registration  by  such  clearing  agency  or 
transfer  agent  pending  registration 
revocation  proceedings)  (see  15  U.S.C. 
78o);  and 

(h)  Any  other  types  of  FDIC  hearings 
which  are  required  by  statute  to  be  held 
on  the  record,  and  as  to  which  neither 
the  applicable  statute  nor  other  FDIC 
regulations  set  forth  the  procedures  to 
be  used  in  conducting  the  required 
hearing  on  the  record. 


§  308.05  Authority  of  Board  and  Executive 
Secretary. 

(a)  The  Board.  (1)  The  Board  may.  at 
any  time  during  the  pendency  of  a 
proceeding,  perform,  direct  the 
performance  of,  or  waive  performance 
of,  any  act  which  could  be  done  or 
ordered  by  the  Executive  Secretary  or 
the  administrative  law  judge. 

(2)  Nothing  contained  in  Part  308  shall 
be  construed  to  limit  the  power  of  the 
board  granted  by  applicable  statutes  or 
regulations. 

(b)  The  Executive  Secretary.  When  no 
administrative  law  judge  has 
jurisdiction  over  a  proceeding,  the 
Executive  Secretary  may  act  in  place  of, 
and  with  the  same  authority  as,  an 
administrative  law  judge,  except  that 
the  Executive  Secretary  may  not  hear  a 
case  on  the  merits  or  make  a 
recommended  decision  on  the  merits  to 
the  Board. 

§  308.06  Appointment  of  administrative 
law  judges. 

(a)  Appointment.  Unless  otherwise 
directed  by  the  Board,  a  hearing  within 
the  scope  of  this  subpart  shall  be  held 
before  an  administrative  law  judge 
appointed  by  the  United  States  Office  of 
Personnel  Management. 

(b)  Procedures.  (1)  The  Executive 
Secretary  may  at  any  time  after 
issuance  of  the  Notice,  and  shall 
promptly  after  receipt  of  an  answer, 
secure  the  appointment  of  an 
administrative  law  judge  to  hear  the 
proceeding  through  the  United  States 
Office  of  Personnel  Management. 

(2)  The  Executive  Secretary  shall 
advise  the  parties,  in  writing,  that  an 
administrative  law  judge  has  been 
appointed. 

(3)  If,  for  any  reason,  an 
administrative  law  judge  is  unable  to, 
or,  for  any  reason,  does  not  bring  the 
proceeding  on  for  hearing,  render  a 
recommended  decision,  or  otherwise 
perform  the  duties  of  an  administrative 
law  judge  as  provided  in  this  subpart,  a 
successor  administrative  law  judge  may 
be  requested  and  appointed.  Such 
substitution  shall  not  be  a  basis  for 
delaying  the  proceeding,  unless  such 
delay  is  a  practical  necessity,  or  for 
reopening  any  matter  previously 
decided,  unless  the  ends  of  justice  so 
require. 

§  308.07  Powers  of  administrative  law 
judges. 

(a)  General  rule.  The  administrative 
law  judge  shall  conduct  all  proceedings 
governed  by  this  subpart  B  in 
accordance  with  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
§  §  554-557)  and  other  applicable  law. 
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The  administrative  law  judge  shall 
conduct  the  hearing  in  a  fair  and 
impartial  manner  and  shall  avoid 
unnecessary  delay  in  the  disposition  of 
proceedings. 

(b)  Powers.  The  administrative  law 
judge  obtains  jurisdiction  over  a 
proceeding  upon  appointment  and 
retains  that  jurisdiction  until  such  time 
as  he  or  she  submits  a  recommended 
decision  to  the  Executive  Secretary, 
resigns,  or  is  removed  or  replaced. 
Further,  the  administrative  law  judge 
regains  jurisdiction  over  a  proceeding  if 
the  matter  or  any  aspect  thereof  is 
remanded  by  the  Board.  In  addition  to 
all  of  the  specific  powers  granted  by 
applicable  law  and  in  this  subpart  B,  the 
administrative  law  judge  shall  have  all 
powers  necessary  to  conduct  the  hearing 
including,  without  limitation,  the  power. 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  issue  subpoenas,  subpoenas 
duces  tecum,  and  protective  orders  and 
to  revoke,  quash,  or  modify  any  such 
subpoenas  and  orders; 

(3)  To  hold  conferences  for  settlement, 
for  simplification  of  issues,  or  for  any 
other  proper  purpose; 

(4)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(5)  To  receive  relevant  evidence  and 
rule  upon  the  admission  of  evidence  and 
offers  of  proof; 

(6)  To  continue  or  adjourn  a  hearing 
from  time  to  time  and  place  to  place,  as 
permitted  by  law  and  this  subpart  B; 

(7)  To  consider  and  rule  upon 
procedural  and  other  motions.  The 
administrative  law  judge  shall  have  the 
power  to  deny  a  motion  for  summary 
judgment,  motion  to  dismiss,  and  any 
other  dispositive  motion  properly 
brought  before  the  administrative  law 
judge;  the  administrative  law  judge  may, 
however,  only  recommend  to  the  Board 
a  decision  to  grant  a  dispositive  motion; 

(8)  To  reopen  the  hearing  record  at 
any  time  prior  to  the  transmission  of  the 
recommended  decision  to  the  Executive 
Secretary  and  to  call  for  the  production 
of  further  evidence,  to  permit  oral 
argument,  and  to  permit  the  submission 
of  briefs;  and 

(9)  To  disqualify  himself  or  herself 
upon  motion  made  by  a  party  or  on  his 
or  her  own  motion. 

§  308.08  Appearance  before  the  FDiC. 

(a)  Qualification.  Subject  to  the 
conditions,  limitations,  and 
qualifications  appearing  in  §  §  308.47  and 
308.50: 

(1)  Any  member  in  good  standing  of 
the  bar  of  the  highest  court  of  any  state, 
commonwealth,  possession,  territory,  or 
the  District  of  Columbia  may  represent 


others  before  the  FDIC  if  such  person  is 
not  currently  suspended  or  disbarred 
from  practice  before  the  FDIC;  and 

(2)  A  member  of  a  partnership  may 
represent  the  partnership;  a  duly 
authorized  officer  of  a  corporation,  trust, 
or  association  may  represent  the 
corporation,  trust,  or  association;  and  an 
authorized  officer  or  employee  of  any 
government  unit,  agency,  or  authority 
may  represent  that  unit,  agency,  or 
authority,  if  such  individual  partner, 
officer,  or  employee  is  not  currently 
suspended  or  disbarred  from  practice 
before  the  FDIC. 

(b)  Authorization  and  notice  of 
appearance.  Any  attorney  or  non- 
attorney  representative  representing  any 
Respondent  under  paragraph  (a)  of  this 
section  must  file  with  the  Executive 
Secretary,  at  or  before  the  time  that 
attorney  or  representative  submits 
papers  or  otherwise  appears  on  behalf 
of  a  party  before  the  FDIC,  a  Notice  of 
Appearance  that  includes  a  written 
declaration  of  current  qualification  to 
represent  that  Respondent  before  the 
FDIC  and  a  statement  of  authorization 
to  represent  each  party  he  or  she  is 
authorized  to  represent.  The  Notice  of 
Appearance  shall  be  accompanied  by 
the  certification  required  under 

§  308.47(b),  if  applicable. 

(c)  Representatives  of  nonparties.  A 
nonparty,  who  has  a  right  to  be 
represented  in  any  deposition  or  other 
proceeding  under  this  subpart  B,  may  be 
represented  by  any  person  qualified  to 
represent  a  party  before  the  FDIC.  Any¬ 
one  representing  a  nonparty  in  such  a 
situation  is  not  required  to  file  a  Notice 
of  Appearance  unless  expressly  ordered 
to  do  so,  but  any  party  or  the 
administrative  law  judge  may  require 
that  the  attorney  state  either  on  the 
record  or  in  writing  the  information 
required  in  a  Notice  of  Appearance,  and 
no  attorney  who  refuses  to  provide  that 
information  shall  be  allowed  to 
represent  any  person  in  the  proceeding. 

§  308.09  Short  and  plain  statement 
required. 

Each  pleading,  motion,  and  other 
representation  of  record  shall  consist  of 
a  short  and  plain  statement  of 

(a)  the  claim  or  position  being 
advanced, 

(b)  the  factual  and  legal  bases  for  that 
claim  or  position,  and 

(c)  the  relief  requested  and  the  basis 
for  granting  such  relief.  Subject  to  the 
requirements  of  §  308.10,  bases  for  a 
claim  or  position  may  be  set  forth 
hypothetically  or  in  die  alternative  and 
are  not  required  to  be  consistent.  Relief 
in  the  alternative,  or  several  different 
types  of  relief,  may  be  requested. 


§  308.10  Good  faith  certification. 

(a)  General  requirement.  After  the 
Board  or  its  designee  issues  the  Notice, 
every  subsequent  written  presentation 
by  a  party  represented  by  an  attorney 
shall  be  signed  by  at  least  one  attorney 
of  record  in  his  or  her  individual  name 
and  shall  state  that  attorney's  address 
and  telephone  number.  A  party  who  is 
not  represented  by  an  attorney  shall 
sign  his  or  her  presentation  of  record 
and  state  his  or  her  address  and 
telephone  number. 

(b)  Effect  of  signature.  (1)  The 
signature  of  an  attorney  or  party 
constitutes  a  certification  that  the 
attorney  or  party  read  the  written 
presentation  of  record;  that  to  the  best 
of  his  or  her  knowledge,  information, 
and  belief  formed  after  reasonable 
inquiry,  the  pleading,  motion,  or  other 
presentation  or  record  is  well  grounded 
in  fact  and  is  warranted  by  existing  law 
or  a  good  faith  argument  for  the 
extension,  modification,  or  reversal  of 
existing  law;  and  that  it  is  not 
interposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(2)  If  a  written  presentation  of  record 
is  not  signed,  it  shall  be  stricken  unless 
it  is  signed  promptly  after  the  omission 
is  called  to  the  attention  of  the  pleader 
or  movant. 

(c)  Effect  of  making  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  attorney 
or  party  constitutes  a  certification  by 
him  or  her  that  to  the  best  of  his  or  her 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  his  or 
her  statements  are  well  grounded  in  fact 
and  are  warranted  by  existing  law  or  a 
good-faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law, 
and  are  not  interposed  for  any  improper 
purpose,  such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(d)  Sanctions  for  violations.  If  a 
pleading,  motion,  or  other  presentation 
is  made  in  violation  of  this  section,  on 
the  motion  of  any  party  or  on  his  or  her 
own  motion,  the  administrative  law 
judge  may  impose  upon  the  attorney,  the 
represented  party,  or  both,  any 
appropriate  sanction  authorized  in 

§§  308.49  and  308.50. 

S  308.1 1  Maintenance  of  the  record. 

(a)  Duties  of  the  Executive  Secretary. 
(1)  The  Executive  Secretary  shall 
maintain  the  official  record  of  all  papers 
filed  in  each  proceeding.  For  purposes  of 
subpart  B,  the  official  record  shall  not 
include  settlement  offers  and  related 
papers.  Board  resolutions,  internal  staff 
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recommendations,  and  other 
deliberative-process  memoranda. 

(2)  Upon  appointment  of  the 
administrative  law  judge,  the  Executive 
Secretary  shall  forward  to  the 
administrative  law  judge  a  copy  of  the 
then  existing  official  record  of  the 
proceeding. 

(b)  Certification  of  record  by 
administrative  law  judge.  The 
administrative  law  judge  shall  transmit 
to  the  Executive  Secretary  a  copy  of  the 
record  of  the  proceeding  upon 
transmittal  of  the  recommended 
decision  to  the  Executive  Secretary 
pursuant  to  §  308.40.  The  record  shall  be 
accompanied  by  a  docket  sheet  or 
similar  summary. 

§  308.12  FUing  papers. 

(a)  Filing  with  Executive  Secretary. 
Unless  expressly  provided  to  the 
contrary,  the  original  and  one  copy  of  all 
papers  required  by  subpart  B  to  be  filed 
or  served  shall  be  filed  with  the 
Executive  Secretary,  provided  that 
premarked  proposed  exhibits, 
transcripts,  and  hearing  exhibits  shall  be 
filed  with  the  administrative  law  judge 
and  need  not  be  filed  with  the  Executive 
Secretary.  Filing  with  the  Executive 
Secretary  may  be  accomplished  by 
regular  mail  postmarked  on  or  before 
the  due  date  or  by  any  means 
authorized  in  §  308.14. 

(b)  Filing  with  the  administrative  law 
judge.  During  the  period  between  the 
appointment  of  the  administrative  law 
judge  and  the  transmittal  of  a 
recommended  decision  by  the 
administrative  law  judge,  one  copy  of  all 
papers  shall  be  filed  with  the 
administrative  law  judge.  During  such 
period,  filing  with  the  administrative 
law  judge  shall  be  made  in  conformity 
with  the  time  limits  and  procedures  set 
forth  in  §  308.14. 

(c)  Form  of  papers.  All  papers  filed 
must  set  forth  the  name,  address,  and 
telephone  number  of  the  attorney  or 
party  making  the  filing  and  shall  be 
accompanied  by  a  certification  setting 
forth  when  and  how  service  has  been 
made  on  all  other  parties.  All  papers 
filed  must  set  forth  on  the  first  page  the 
caption  of  the  case,  the  FDIC  docket 
number,  the  party  filing  the  paper,  and 
the  nature  or  subject  matter  of  the  filing. 

§  308.13  Service  of  papers. 

(a)  By  the  Board  or  its  designee.  (1) 

All  documents  or  papers  required  to  be 
served  by  the  Board  or  its  designee  upon 
any  party  shall  be  served  by  the 
Executive  Secretary  or  by  such  other 
person  as  the  Board's  designee  may 
select  Service  shall  be  made  on  a  party 
by  personal  service,  by  delivery  to  an 
agent,  by  delivery  to  a  person  of  suitable 


age  and  discretion  at  the  person’s 
residence,  by  registered  or  certified  mail 
addressed  to  the  party’s  last  known 
address,  or  in  any  other  manner 
reasonably  calculated  to  give  actual 
notice. 

(2)  As  to  a  party  who  has  appeared  in 
a  proceeding  through  an  attorney  of 
record,  service  upon  that  attorney  by 
any  means  by  which  a  party  may  be 
served,  by  commercial  courier,  or  by 
first  class  or  express  mail  shall 
constitute  service  on  the  party. 

(b)  By  the  parties.  Except  as 
otherwise  expressly  provided,  a  party 
filing  papers  in  accordance  with  this 
subpart  B  shall  serve  them  upon  the 
attorneys  of  record  of  all  other  parties  to 
the  proceeding,  or  upon  the  other  parties 
if  they  have  no  attorney  of  record. 

Service  by  a  party  may  be  accomplished 
in  any  manner  in  which  the  Board  or  its 
designee  can  serve  an  attorney  of  record 
under  the  provisions  of  paragraph  (a)  of 
this  section. 

(c)  Subpoenas.  Service  of  a  subpoena 
may  be  made  by  personal  service,  by 
delivery  to  an  agent,  by  delivery  to  a 
person  of  suitable  age  and  discretion  at 
the  subpoenaed  person’s  residence,  by 
registered  or  certified  mail  addressed  to 
the  person's  last  known  address,  or  in 
such  other  manner  as  is  reasonably 
calculated  to  give  actual  notice. 

(d)  Nationwide  service.  Service  in  any 
state,  territory,  possession,  or  the 
District  of  Columbia  or  on  any  person  or 
company  doing  business  in  any  state, 
territory,  possession,  or  the  District  of 
Columbia,  is  effective  without  regard  to 
the  place  where  the  hearing  is  held, 
provided  that  if  service  is  made  on  a 
foreign  bank  in  connection  with  an 
action  or  proceeding  involving  one  or 
more  of  its  branches  or  agencies  located 
in  any  state,  territory  or  the  District  of 
Columbia,  service  shall  be  made  on  at 
least  one  branch  or  agency  so  involved. 

§  308.14  Construction  of  time  limits. 

(a)  General  rule.  In  computing  any 
period  of  time  prescribed  by  this  subpart 
B,  the  date  of  the  act  or  event  of  default 
from  which  the  designated  period  of 
time  begins  to  run  is  not  to  be  included. 
The  last  day  so  computed  shall  be 
included  unless  it  is  a  Saturday,  Sunday, 
or  federal  holiday.  When  the  last  day  is 
a  Saturday,  Sunday,  or  federal  holiday, 
the  period  shall  run  until  the  end  of  the 
next  day  that  is  not  a  Saturday,  Sunday, 
or  federal  holiday.  Intermediate 
Saturdays,  Sundays,  and  federal 
holidays  shall  be  included  in  the 
computation  of  time,  except  that,  when 
the  period  of  time  within  which  an  act  or 
event  of  default  is  to  be  performed  is  ten 
days  or  less,  intermediate  Saturdays, 
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Sundays,  and  federal  holidays  shall  not 
be  included. 

(b)  Methods  of  service.  To  accomplish 
service  the  serving  party  shall  use  one 
or  more  of  the  following  methods  of 
service: 

(1)  Personal  service; 

(2)  Delivering  the  papers  to  a  reliable 
commercial  courier  service,  or  to  the 
U.S.  Post  Office  for  Express  Mail 
delivery;  or 

(3)  Mailing  the  papers  by  first  class, 
registered,  or  certified  mail. 

(c)  Service  and  filing  of  papers. 
Whenever  a  party  has  the  right  or  is 
required  to  do  some  act  or  take  some 
proceedings  within  a  prescribed  period 
after  the  service  of  a  notice  or  other 
paper  upon  the  party  and  the  notice  or 
paper  is  served  upon  the  party  by  first 
class,  registered  or  certified  mail,  three 
(3)  days  shall  be  added  to  the  prescribed 
period. 

§308.15  Timelimits. 

(a)  Grounds  for  extension  of  time.  The 
administrative  law  judge  may  for  good 
cause  shown,  (1)  fix  or  change  the  time 
when  any  action  shall  be  taken;  and  (2) 
fix,  or  change,  the  place  for  a  hearing  to 
commence  or  continue. 

(b)  On  the  record.  An  extension  of 
time  shall  only  be  granted  by  the 
administrative  law  judge  in  a  decision 
on  the  record  which  sets  forth  the 
factual  basis  for  that  finding  that  there 
is  good  cause  for  an  extension.  This 
requirement  applies  to  contested 
matters  and  to  requests  made  on 
consent  of  the  parties,  except  that  the 
administrative  law  judge,  in  the  case  of 
requests  on  consent  for  delays  or 
extensions,  may,  in  his  or  her  discretion, 
grant  extensions  of  five  days  or  less 
without  making  such  a  finding,  provided 
that  the  hearing  date  will  not  be  delayed 
as  a  result  of  such  extension. 

(c)  Extension  during  consideration  of 
bilateral  settlement  proposals.  {1}  Upon 
being  advised  that  a  stipulation  or 
agreement  to  settle  has  been  signed  by 
any  Respondent  and  by  enforcement 
counsel  for  the  FDIC,  the  administrative 
law  judge  shall,  upon  the  request  of 
either  signing  party,  stay  the 
proceedings  as  to  that  Respondent 
pending  a  final  decision  by  the  Board  or 
its  designee  on  whether  to  accept  the 
settlement. 

(2)  No  stipulation  or  agreement  to 
settle  under  paragraph  (b)(1)  of  this 
section  which  involves  less  than  all  of 
the  Respondents  shall  provide  a  basis 
for  delaying  the  proceeding  as  to  any 
other  Respondent  who  has  not  signed  a 
settlement  stipulation  or  agreement  that 
has  been  signed  by  the  FDIC,  unless  the 
FDIC  and  such  other  Respondent  agree 
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to  the  delay,  and  the  administrative  law 
judge  approves  that  agreement. 

(3)  If  the  Board  or  its  designee  rejects 
any  stipulation  or  agreement  to  settle 
covered  by  paragraph  (c)(1)  of  this 
section,  the  schedule  of  acts  to  be 
accomplished  in  the  proceeding  shall 
resume  as  though  the  date  upon  which 
the  Respondent  was  advised  of  the 
rejection  of  the  settlement  was  the  day 
the  proceeding  was  stayed  under 
paragraph  (c)(1)  of  this  section,  provided 
that  the  administrative  law  judge  may 
make  such  adjustments  as  may  be 
reasonable  in  light  of  the  delay  and  in 
light  of  proceedings,  if  any,  against  other 
Respondents  in  the  same  action. 

§  308.16  Witness  fees  and  expenses. 

Witnesses  subpoenaed  to  testify  or  for 
depositions  shall  be  paid  the  same  fees 
for  attendance  and  mileage  as  are  paid 
in  the  United  States  district  courts, 
provided  that  in  the  case  of  a  discovery 
subpoena  addressed  to  a  party  under 
the  provisions  of  section  308.27,  no 
witness  fees  or  mileage  need  be 
tendered  or  paid.  Fees  of  the  witness 
shall  be  tendered  in  advance  by  the 
party  requesting  the  subpoena,  except 
that  fees  and  mileage  need  not  be 
tendered  in  advance  where  the  FDIC  is 
the  subpoenaing  party.  The  FDIC  shall 
not  be  required  to  pay  any  fees  to,  or 
expenses  of,  any  witness  not 
subpoenaed  by  the  FDIC. 

§  308. 1 7  Unilateral  settlement  offers  to  the 
Board. 

(a)  Submission  of  unilateral 
settlement  offers.  At  any  time,  and 
without  prejudice  to  the  rights  of  any 
party,  any  Respondent  may  unilaterally 
submit  to  the  Executive  Secretary  for 
consideration  by  the  Board  or  its 
designee,  a  written  offer  to  settle  a 
proceeding. 

(b)  Unilateral  settlement  offers  do  not 
stay  proceedings.  Submission  of  a 
unilateral  settlement  offer  shall  not 
provide  a  basis  for  adjourning  or 
otherwise  delaying  all  or  any  portion  of 
a  proceeding  under  this  subpart  B  or  any 
other  subpart  of  Part  308. 

(c)  Settlement  offer  inadmissible  as 
evidence.  No  settlement  offer,  whether 
made  pursuant  to  paragraph  (a)  of  this 
section  or  otherwise,  shall  be  admissible 
into  evidence  over  the  objection  of  any 
party. 

(d)  Waiver.  A  party  submitting  a 
unilateral  settlement  offer  waives  any 
objection  to  participation  by  interested 
persons  or  divisions  within  the  FDIC  in 
any  decision  or  disposition  made  with 
respect  to  such  unilateral  settlement 
offer. 


§308.18  Confidentiality. 

(a)  All  papers  and  proceedings 
confidential.  Hearings  under  this 
subpart  B  shall  be  private  unless  the 
Board  or  its  designee  determines,  after 
considering  the  views  of  the 
Respondent,  that  a  public  hearing  is 
necessary  to  protect  the  public  interest. 

(b)  Unauthorized  disclosure 
prohibited.  No  Respodent  shall  disclose 
or  otherwise  use  any  information  which 
is  not  publicly  available  and  which  was 
obtained  through  discovery  or  at  the 
hearing  for  any  purpose  other  than 
litigation  of  the  proceeding,  including 
appeals,  if  any. 

(c)  Disclosure  in  court  proceedings. 
Where  any  FDIC  proceeding  or  order 
has  been  appealed  to,  or  otherwise 
brought  before,  any  court  of  the  United 
States,  this  section  shall  not  be  read  as 
limiting,  or  stating  a  policy  favoring 
limits  on,  public  access  to  any  record  or 
other  papers  filed,  or  evidence 
presented,  in  such  court  proceeding. 

§  308.19  FDIC’s  right  to  conduct 
examination*  is  unaffected. 

Nothing  contained  in  this  subpart  B 
shall  be  construed  as  limiting  in  any 
manner  the  right  of  the  FDIC  to  conduct 
any  examination  or  visitation  of  any 
insured  bank  or  the  right  of  the  FDIC  to 
conduct  any  form  of  investigation 
authorized  by  law. 

§308.20  The  Notice. 

(a)  Commencement  of  action.  A 
proceeding  governed  by  this  subpart  B 
shall  be  commenced  by  issuance  of  a 
Notice. 

(b)  Contents  of  Notice.  (1)  The  Notice 
shall  set  forth: 

(1)  The  basis  for  the  FDIC’s 
jurisdiction  over  the  proceeding; 

(ii)  The  claim  showing  that  the  FDIC  is 
entitled  to  relief;  and 

(iii)  A  prayer  for  an  order  granting  the 
requested  relief.  A  proposed  order  may 
be  served  in  lieu  of,  or  as  a  supplement 
to,  a  prayer  for  relief. 

(2)  The  Notice  shall  advise  the 
Respondent: 

(i)  That  an  answer  must  be  filed 
within  twenty  days  after  service  of  the 
Notice; 

(ii)  That  in  actions  involving  civil 
money  penalties  under  12  U.S.C.  1818(i) 
and  1828(j)  a  request  for  hearing  must  be 
filed  within  twenty  days  after  service  of 
the  Notice; 

(iii)  That  in  actions  involving  denial  of 
a  change  in  bank  control  under  12  U.S.C. 
1817(j)(4),  a  request  for  hearing  must  be 
filed  within  ten  days  after  service  of  the 
Notice; 

(iv)  That  a  hearing  will  be  held  within 
the  judicial  district  in  which  a 
Respondent  bank  is  found  or  within  a 


judicial  district  in  which  at  least  one 
Respondent  or  the  bank  is  found  (if  the 
bank  is  not  a  Respondent);  and 

(v)  That,  unless  the  administrative  law 
judge  sets  another  date,  the  hearing  will 
commence  (A)  within  sixty  days  after 
service  of  the  Notice  for  actions 
involving  cease-and-desist  orders  under 
12  U.S.C.  1818(b)  or  removals  and 
prohibitions  under  12  U.S.C.  1818(e),  or 
(B)  within  one  hundred  and  twenty  days 
for  all  other  actions. 

§  308.21  Answer. 

(a)  Timely  answers  are  required.  (1) 
Every  Respondent  shall  file  an  answer 
with  the  Executive  Secretary  within 
twenty  days  after  service  of  the  Notice. 
For  purposes  of  Part  308,  service  of  a 
Notice  is  deemed  to  have  been 
accomplished  (i)  at  the  time  personal 
service  or  service  on  an  agent  is 
accomplished,  or  (ii)  if  the  Notice  is 
mailed,  or  served  in  any  other  manner 
authorized  by  §  308.13(a),  at  the  time  the 
Notice  is  received  by  the  Respondent. 

(2)  The  time  to  file  an  answer  is  not 
extended  by  the  making  of  any  motion. 
The  administrative  law  judge  may  grant 
an  extension  of  the  time  to  answer  for 
good  cause  shown.  Except  as  provided 
in  paragraph  (d)  of  this  section,  only  the 
Board  may  permit  filing  of  a  late  answer 
where  a  default  order  has  been  entered 
against  the  Respondent  pursuant  to 
paragraph  (d)  of  this  section  or  a  Notice 
of  disapproval  has  become  final  under 
the  provisions  of  §  308.54  or  an 
assessment  of  civil  money  penalties  has 
become  final  under  the  provisions  of 
§  308.75.  Extensions  of  time  to  answer 
may  be  conditioned  upon  such  terms  or 
sanctions  as  the  administrative  law 
judge  deems  appropriate. 

(b)  Content  of  answer.  An  answer 
shall  specifically  respond  to  each 
paragraph  or  allegation  of  fact 
contained  in  the  Notice  and  shall  admit, 
deny,  or  state  that  the  party  lacks 
sufficient  information  to  admit  or  deny 
each  allegation  of  fact  A  statement  of 
lack  of  information  shall  have  the  effect 
of  a  denial.  Denials  shall  fairly  meet  the 
substance  of  each  allegation  of  fact 
denied.  When  a  Respondent  intends  to 
deny  part  of  an  allegation,  that  part 
shall  be  denied  and  the  remainder 
specifically  admitted.  Any  allegation  of 
fact  in  the  Notice  which  is  not  denied  in 
the  answer  shall  be  deemed  admitted 
for  purposes  of  the  subject  proceeding. 

A  Respondent  is  not  required  to  plead  to 
the  portion  of  a  Notice  that  constitutes 
the  prayer  for  relief  or  a  proposed  order. 
The  answer  shall  set  forth  affirmative 
defenses,  if  any,  asserted  by  the 
Respondent. 
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(c)  Effect  of  admitted  allegations.  (1) 

If  a  Respondent  does  not  contest  any  of 
the  allegations  of  fact  contained  in  the 
Notice,  the  Respondent’s  answer  shall 
consist  of  a  statement  that  all  of  the 
allegations  of  fact  are  admitted.  Such  an 
answer  shall  constitute  a  waiver  of 
hearing  on  the  allegations  of  fact 
contained  in  the  Notice,  and  any  further 
proceedings,  including  any  hearing,  shall 
be  limited  to  the  issue  of  relief. 

(2)  In  cases  where  the  Respondent 
does  not  contest  any  of  the  allegations 
of  fact  contained  in  the  Notice  and  does 
not  contest  the  requested  relief,  the 
Respondent’s  answer  shall  consist  of  a 
statement  that  all  of  the  allegations  of 
fact  are  admitted  and  that  the  request 
for  relief  is  not  contested.  Such  an 
answer  will  constitute  a  waiver  of  a 
hearing  on  both  the  allegations  of  fact 
and  the  requested  relief,  and  the 
administrative  law  judge  shall  certify 
the  record  to  the  Executive  Secretary, 
who  shall  enter  an  order  granting  any 
proper  relief  that  is  sought  by  the 
Notice. 

(d)  Default.  Failure  of  a  Respondent  to 
file  an  answer  within  twenty  days  shall 
be  deemed  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of 
fact  and  the  requested  relief  contained 
in  the  Notice  and  a  consent  by  that 
Respondent  to  entry  of  an  order  granting 
any  proper  relief  that  is  sought  by  the 
Notice. 

(1)  When  a  Notice  of  disapproval  of  a 
change  in  bank  control  has  been  issued 
under  section  7(j)  of  the  Act  or  an 
assessment  of  civil  money  penalties  has 
been  made  under  section  8(i)  or  18(j)  of 
the  Act,  they  shall  automatically 
become  final  and  unappealable  unless 
both  the  required  request  for  hearing 
and  an  answer  are  timely  filed. 

(2)  In  all  other  proceedings  governed 
by  this  subpart  B,  upon  the  written 
request  of  FDIC  enforcement  counsel, 
which  shall  be  served  on  all  parties,  the 
Executive  Secretary  may,  at  any  time 
more  than  five  days  after  such  service 
enter  a  default  order  granting  any  proper 
relief  that  is  sought  by  the  Notice.  The 
Executive  Secretary  shall  not  enter  a 
default  order  under  this  paragraph  if  in 
the  Executive  Secretary’s  sole 
discretion,  he  or  she  determines  that  no 
default  has  occurred  or  that  for  some 
other  reason  the  matter  should  be 
referred  to  either  the  Board  or  an 
administrative  law  judge  for  further 
proceedings.  The  Executive  Secretary 
shall  also  retain  jurisdiction  to  vacate  a 
default  order  entered  under  this 
paragraph  if  the  Executive  Secretary 
subsequently  determines  that  no  default 
had  in  fact  occurred  or  that  for  some 
other  ministerial  reason  a  default  order 
entered  under  this  paragraph  should  be 


vacated.  Any  order  entered  under  this 
paragraph  shall  be  final  and 
unappealable. 

§  308.22  Amending  pleadings. 

(a)  Amendments.  A  Notice  or  answer 
may  be  amended  or  supplemented  upon 
good  cause  shown,  by  leave  of  the 
administrative  law  judge.  The 
Respondent  shall  answer  an  amended 
Notice  within  the  time  remaining  for  the 
Respondent’s  answer  to  the  original 
Notice  or  within  ten  days  after  service 
of  the  amended  Notice,  whichever 
period  is  longer. 

(b)  Amendments  to  conform  to  the 
evidence.  When  issues  not  raised  by  the 
Notice  or  answer  are  tried  at  hearing  by 
express  or  implied  consent  of  the 
parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in 
the  Notice  or  answer,  and  amendments 
to  the  Notice  and  answer  are  not 
required.  If  evidence  is  objected  to  at 
the  hearing  on  the  ground  that  it  is  not 
within  the  issues  raised  by  the  Notice  or 
answer,  the  administrative  law  judge 
may  allow  the  Notice  or  answer  to  be 
amended  when  the  presentation  of  the 
merits  of  the  action  will  be  served 
thereby  and  the  objecting  party  fails  to 
satisfy  the  administrative  law  judge  that 
the  admission  of  such  evidence  would 
unfairly  prejudice  that  party’s  action  or 
defense  upon  the  merits.  If  justice  so 
requires,  the  administrative  law  judge 
may  grant  a  continuance  to  enable  the 
objecting  party  to  meet  such  evidence. 

§  308.23  Intervention;  persons  having 
official  Interest 

(a)  Intervention.  The  administrative 
law  judge  may,  in  his  or  her  discretion, 
allow,  upon  timely  application,  a  person 
to  intervene  for  limited  purposes,  or  for 
all  purposes,  upon  a  showing  that: 

(1)  The  intervening  person  has  a 
substantial  interest  relating  to  the 
subject  of  the  action,  and  the 
intervening  person  is  so  situated  that  the 
disposition  of  the  action  may  as  a 
practical  matter  impair  or  impede  his  or 
her  ability  to  protect  that  interest; 

(2)  The  intervening  person’s  interest 
may  not  be  fully  and  adequately 
represented  if  that  person  is  not  allowed 
to  intervene;  and 

(3)  The  intervention  will  not  delay  the 
proceeding  or  otherwise  unfairly 
prejudice  any  party,  provided  that  no 
intervenor  shall  be  allowed  to  appear 
through  counsel  for,  or  any  firm 
representing,  any  Respondent  in  the 
action. 

(b)  Persons  having  an  official  interest. 
(1)  The  administrative  law  judge  may,  in 
his  or  her  discretion,  permit,  upon  timely 
application,  persons  having  an  official 
interest  in  the  substance  of  the 


proceeding  to  attend  the  hearing  and  to 
be  served  with  papers.  Such  persons 
may  include  the  bank,  when  not  a 
Respondent  or  intervenor,  other  federal 
banking  regulators,  any  appropriate 
state  banking  agency  and  other 
interested  government  agencies. 

(2)  Persons  having  an  official  interest 
may,  if  permitted  by  the  administrative 
law  judge  in  his  or  her  discretion,  submit 
amicus  curiae  briefs  to  the 
administrative  law  judge  within  the  time 
periods  during  which  parties  may 
submit  briefs. 

§  308.24  Consolidation  and  severance  of 
actions. 

(a)  Consolidation.  (1)  On  the  motion  of 
any  party,  or  on  the  administrative  law 
judge’s  own  motion: 

[1)  Any  two  or  more  proceedings  may 
be  consolidated  for  some  or  all  purposes 
if  each  proceeding  involves  or  arises  out 
of  the  same  transaction,  occurrence,  or 
series  of  transactions  or  occurrences 
and  material  common  questions  of  law 
or  fact  will  arise  in  each  of  the 
proceedings,  unless  consolidation  would 
cause  unreasonable  delay  or  injustice; 
and 

(ii)  Any  two  or  more  proceedings 
against  the  same,  or  at  least  one 
common,  Respondent  which  involve 
common  questions  of  fact  or  law  may  be 
consolidated  for  some  or  all  purposes, 
unless  such  consolidation  would  cause 
unreasonable  delay  or  injustice. 

(2)  In  the  event  of  consolidation  under 
paragraph  (a)(1)  of  this  section, 
appropriate  adjustment  to  the 
prehearing  schedule  shall  be  made  to 
avoid  unnecessary  expense  or 
inconvenience,  provided  that  such 
adjustment  shall  not  result  in  delaying 
the  hearing  beyond  the  latest  date  upon 
which  an  unconsolidated  hearing 
involving  at  least  one  Respondent  in  the 
consolidated  proceeding  would 
otherwise  have  commenced  under  this 
subpart. 

(b)  Severance.  On  the  motion  of  any 
party  or  on  the  administrative  law 
judge’s  own  motion,  a  proceeding 
involving  two  or  more  Respondents  may 
be  severed  for  some  or  all  purposes  if 
severance  (1)  is  appropriate  because  the 
proceeding  against  one  or  more 
Respondents  cannot  proceed  or  is  being 
stayed,  (2)  will  promote  the  prompt 
resolution  of  the  proceeding  as  to  some 
or  all  Respondents,  or  (3)  is  otherwise 
required  to  prevent  injustice. 

§  308.25  Scope  of  discovery. 

(a)  Limits  on  discovery.  Parties  to 
proceedings  under  this  subpart  B  may 
obtain  discovery  only  through  the 
production  of  documents  (including 
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writings,  drawings,  graphs,  charts, 
photographs,  recordings,  and  other  data 
compilations  from  which  information 
can  be  obtained,  which  documents  shall 
be  translated,  if  necessary,  by  the 
responder  through  detection  devices  into 
reasonably  usable  form).  No  other  form 
of  discovery  shall  be  allowed. 

(b)  Relevance.  Parties  may  obtain 
document  discovery  regarding  any 
matter,  not  privileged,  which  has 
material  relevance  to  the  merits  of  the 
pending  action.  It  is  not  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appears  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence. 

(c)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include  the  attorney-client 
privilege,  work-product  privilege,  any 
government’s  or  government  agency’s 
deliberative-process  privilege,  and  such 
other  privileges  as  the  Constitution,  any 
applicable  act  of  Congress,  or  the 
principles  of  common  law  provide. 

§  308.26  Time  limits  tor  discovery. 

(a)  General  rule.  (1)  All  initial 
requests  for  discovery  must  be  made 
within  forty  days  after  service  of  the 
Notice  on  the  Respondent.  If  there  are 
multiple  Respondents,  the  time  for 
making  discovery  requests  by,  and  to, 
each  Respondent  shall  be  separately 
measured  from  the  date  on  which  each 
Respondent  received  the  Notice. 

(2)  Except  as  provided  in  paragraph 

(b)  of  this  section,  only  discovery 
requests  that  are  based  upon  or 
otherwise  follow  up  on  discovery 
responses,  including  objections,  to 
timely  discovery  requests  may  be  served 
after  the  initial  forty  day  period  for 
making  discovery  requests.  All  such 
follow  up  requests  shall  be  served 
within  ten  days  after  service  of  the 
response  upon  which  they  are  based. 

(b)  Extensions  of  time.  (1)  No 
extension  of  the  forty-day  period  to 
commence  discovery  shall  be  granted 
unless  ihe  administrative  law  judge 
finds  on  the  record  that  good  cause 
exists  for  the  extension. 

(2)  The  foregoing  notwithstanding,  (i) 
if  a  Respondent  is  permitted  to  file  a  late 
answer,  FDIC  enforcement  counsel  shall 
be  entitled  to  serve  discovery  requests 
on  that  party  within  ten  days  following 
the  filing  of  the  late  answer;  and  (ii)  if 
the  FDIC  amends  the  Notice,  and  an 
answer  is  required,  the  Respondent  shall 
be  entitled  to  serve  discovery  requests 
within  the  later  of  forty  days  following 
the  service  of  the  original  Notice  or  ten 
days  following  the  filing  of  the  answer 
to  the  amended  Notice. 


§  308.27  Document  discovery  from 
parties. 

(a)  General  rule.  Any  party  may  serve 
on  any  other  party  a  request  to  produce 
for  inspection  any  discoverable 
documents  which  are  in  the  possession, 
custody,  or  control  of  the  party  upon 
whom  the  request  is  served.  The  request 
shall  identify  the  documents  to  be 
produced  either  by  individual  item  or  by 
category,  and  shall  describe  each  item 
and  category  with  reasonable 
particularity.  Documents  shall  be 
produced  as  they  are  kept  in  the  usual 
course  of  business  or  organized  and 
labeled  to  correspond  with  the 
categories  in  the  request. 

(b)  Production  or  copying.  The  request 
shall  specify  a  reasonable  time  and 
manner  for  production  and  performing 
any  related  acts.  In  lieu  of  inspecting  the 
documents,  the  requesting  party  may 
specify  that  all  or  some  of  the 
responsive  documents  are  to  be  copied 
and  the  copies  delivered  to  the 
requesting  party.  If  copying  is  requested, 
the  party  to  whom  the  request  is 
addressed  shall  bear  the  cost  of  copying 
and  shipping  if  less  than  250  pages  of 
copying  are  requested.  If  more  than  250 
pages  of  copying  are  requested,  the 
requesting  party  shall  pay  for  copying, 
unless  the  parties  agree  otherwise,  at  a 
rate  of  $.20  per  page  plus  the  cost  of 
shipping. 

(c)  Obligation  to  update  responses. 
Unless  expressly  stated  to  the  contrary 
on  its  face,  or  unless  otherwise  ordered 
by  the  administrative  law  judge,  all 
discovery  requests  served  on  a  party 
impose  an  obligation  on  that  party  (1)  to 
update  promptly  the  response  through 
the  cut-off  date  for  evidence  to  be 
admitted  at  the  hearing  as  provided  in 

§  308.38(a)  if  that  cut-off  date  occurs 
after  the  date  for  compliance  with  the 
request;  and  (2)  to  amend  or  supplement 
promptly  the  response  if  the  responding 
party  learns  that  (i)  the  response  was 
materially  incorrect  when  made  or  (ii) 
the  response  is  no  longer  true  and  a 
failure  to  amend  the  response  is,  in 
substance,  a  knowing  concealment 

(d)  Objections.  (1)  The  party  upon 
whom  a  request  is  served  shall  serve  its 
objections  to  the  request  within  twenty 
days  after  service  of  the  request  Any 
objections  not  made  in  writing  and 
within  the  prescribed  period  are  waived. 

(2)  The  reason  for  each  objection  shall 
be  stated  with  reasonable  particularity. 
If  objection  is  made  to  only  a  portion  of 
an  item  or  category  in  a  request,  the 
portion  objected  to  shall  be  specified. 

(3)  The  date  set  forth  in  the  request  for 
production  of  documents  shall  not  be  a 
ground  for  relief  from  any  provision  of 
the  request  unless  that  date  is  less  than 
twenty  days  after  service  of  the  request 


or  unless  the  party  to  whom  the  request 
was  made  certifies  that  the  search  for 
and  compilation  and  copying  of  the 
requested  documents  is  expected  to 
require  more  than  40  hours  of  work. 

Under  either  of  those  circumstances,  the 
party  upon  whom  the  request  was 
served  may  apply  for  a  reasonable 
extension  of  time  for  production  of  the 
requested  documents,  which  extension 
may  be  granted  for  good  cause  shown. 
Any  extension  of  time  for  production 
shall  not  extend  the  time  to  object  to 
discovery  requests  under  paragraph 

(d)(1)  of  this  section. 

(4)  If  a  party  generally  objects  to  all  or 
virtually  all  of  a  discovery  request 
without  substantial  justification,  upon 
motion,  the  entire  objection  (except  for 
bona  fide  privilege  claims)  shall  be 
stricken.  The  administrative  law  judge 
need  not  consider  whether  any  specific 
objections  (other  than  privilege  claims) 
would  have  been  sustained  had  they 
been  made  separately. 

(5)  Objection  to  part  of  a  request  shall 
not  operate  to  delay  or  excuse 
production  of  documents  pursuant  to 
portions  of  the  request  to  which  no 
objection  is  made. 

(e)  Privilege.  At  the  time  other 
documents  are  produced  or  within 
twenty  days  after  service  of  the 
discovery  request,  whichever  is  later,  all 
documents  withheld  on  grounds  of  any 
privilege,  other  than  work-product 
privilege,  shall  be  reasonably  identified, 
including  the  basis  for  the  claim  of 
privilege.  If  a  party  withholds 
documents  on  the  ground  of  work- 
product  privilege,  the  party  shall  so 
state. 

(f)  Discovery  disputes.  (1)  If  a  party 
objects  to  all  or  any  part  of  a  request, 
fails  to  comply  fully  with  a  request,  or 
withholds  any  documents  as  privileged, 
the  requesting  party  may,  within  ten 
days  of  the  making  of  the  objections  or 
the  assertion  of  the  privilege  claim,  or  if 
later,  within  ten  days  of  the  time  the 
failure  to  comply  becomes  known,  move 
before  the  administrative  law  judge  for 
an  order  or  subpoena  requiring 
production. 

(2)  A  discovery  motion  provided  for  in 
paragraph  (f)(1)  of  this  section  shall 
contain  a  short  and  plain  summary  of 
the  matters  in  dispute,  and  the  nature  of 
the  dispute;  a  precise  statement  of  the 
relief  requested;  and  the  certification 
required  by  §  308.30(d).  The  motion  shall 
have  attached  to  it  a  copy  of  the 
discovery’  request  and  the  objections 
thereto.  A  brief  in  support  of  the  motion 
may  be  filed  when  the  motion  is  filed. 

(3)  In  response  to  a  discovery  motion, 
any  other  party  shall  have  the  right  to 
submit  written  views  to  the 
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administrative  law  judge  at  least  one 
business  day  prior  to  the  discovery 
conference  provided  for  in  paragraph  (g) 
of  this  section.  Any  such  response  shall 
specifically  identify  and  address  each 
issue  disputed  by  that  party  and  may 
include  a  brief. 

(g)  Discovery  conferences.  (1)  When  a 
discovery  motion  is  made  under 
paragraph  (f)(1)  of  this  section,  the 
administrative  law  judge  shall  promptly 
set  a  discovery  conference,  unless  the 
administrative  law  judge  concludes,  and 
advises  the  parties,  that  the  disputed 
matters  can  be  more  expeditiously,  or 
better,  resolved  by  handling  this  dispute 
as  other  written  motions  are  handled 
under  §  308.30,  or  in  some  other  manner. 
At  any  discovery  conference,  each  party 
shall  be  given  an  opportunity  to  be 
heard.  The  administrative  law  judge 
shall  rule  on  each  disputed  matter 
unless  the  administrative  law  judge,  in 
his  or  her  discretion,  determines  that 
one  or  more  issues  should  be  further 
briefed  or  should  be  taken  under 
advisement.  As  to  all  matters  not 
resolved  at  the  discovery  conference, 
the  administrative  law  judge  shall 
promptly  after  the  conference  decide 
those  matters  that  are  not  more  properly 
held  for  decision  at  the  hearing. 

(2)  If  the  moving  party  fails  to  attend 
the  discovery  conference  and  such 
failure  is  not  excused,  the  motion  shall 
be  denied.  If  the  party  from  whom 
discovery  is  sought  does  not  either 
attend  the  discovery  conference  or 
submit  a  written  response  to  the  motion, 
that  party  shall  be  deemed  to  have 
waived  any  right  to  object  to  the 
requested  discovery  and  to  have 
consented  to  entry  of  an  appropriate 
order  or  ruling. 

(3)  In  addition  to,  or  in  lieu  of, 
ordering  production  of  requested 
documents  or  issuing  a  subpoena  under 
this  section,  the  administrative  law 
judge  may  impose  any  appropriate 
sanctions  authorized  in  §  308.49. 

(h)  Enforcing  discovery  subpoenas.  If 
the  administrative  law  judge  issues  a 
subpoena  compelling  production  of 
documents  by  a  party,  the  subpoenaing 
party  may,  in  the  event  of 
noncompliance  and  to  the  extent 
authorized  by  applicable  law,  apply  to 
any  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  that  subpoena.  A  party’s  right  to 
seek  court  enforcement  of  a  subpoena 
shall  in  no  way  limit  the  sanctions  that 
may  be  imposed  by  the  administrative 
law  judge  on  a  party  who  fails  to 
produce  subpoenaed  documents. 


§  308.28  Document  subpoenas  to 
nonparties. 

(a)  General  rule.  (1)  Any  party  may 
apply  to  the  administrative  law  judge  for 
the  issuance  of  a  document  subpoena 
addressed  to  any  person  who  is  not  a 
party  to  the  proceeding.  The  application 
shall  contain  a  proposed  document 
subpoena  and  a  brief  statement  of  the 
reasons  for  the  issuance  of  the 
subpoena.  Pre-printed  forms  of 
subpoenas  are  available  from  the 
appropriate  Regional  Office  or  the 
Office  of  the  Executive  Secretary.  The 
subpoenaing  party  shall  specify  a 
reasonable  time,  place,  and  manner  for 
making  production  under  the  document 
subpoena.  Any  requested  subpoena 
shall  be  promptly  issued  unless  the 
administrative  law  judge  determines 
that  the  application  does  not  set  forth  a 
valid  basis  for  issuance  of  the  subpoena 
or  otherwise  fails  to  conform  to  the 
requirements  of  this  subpart  B,  provided 
that  the  administrative  law  judge  may, 
on  his  or  her  own  motion,  request  briefs 
or  hold  a  conference  concerning  whether 
a  requested  subpoena  should  be  issued. 

(2)  The  party  obtaining  the  document 
subpoena  shall  be  responsible  for 
serving  it  on  the  subpoenaed  person  and 
for  serving  copies  on  all  parties. 
Document  subpoenas  may  be  served  in 
any  state,  territory,  possession,  or  the 
District  of  Columbia  or  on  any  person  or 
company  doing  business  in  any  state, 
territory,  possession,  or  the  District  of 
Columbia. 

(3)  Issuance  of  any  subpoena  under 
this  paragraph  (a)  is  without  prejudice  to 
the  right  of  the  subpoenaed  person  to 
object  before  the  administrative  law 
judge,  in  the  manner  set  forth  in 
paragraph  (c)  of  this  section,  to  all  or 
any  part  of  the  subpoena. 

(b)  Scope  of  document  subpoenas.  (1) 
The  scope  of  document  subpoenas 
issued  under  this  section  is  the  same  as 
that  for  document  requests  under 
§  308.25(b).  Any  document  subpoena 
sought  under  this  section  must  be 
applied  for  within  the  period  during 
which  the  applying  party  could  serve  a 
document  request  under  the  provisions 
of  §  308.26. 

(2)  Any  questioning  at  a  deposition  of 
a  person  producing  documents  pursuant 
to  a  document  subpoena  shall  be  strictly 
limited  to  the  identification  of 
documents  produced  by  that  person  and 
a  reasonable  examination  to  determine 
whether  the  subpoenaed  person  made 
an  adequate  search  for,  and  has 
produced,  all  subpoenaed  documents. 

(3)  Every  party  shall  have  a  right  to 
inspect  and  copy  all  documents 
produced  pursuant  to  a  document 
subpoena. 


(4)  If  the  subpoenaing  party  agrees  tc 
inspect  documents  other  than  at  the  time 
and  place  designated  in  the  document 
subpoena,  or  to  receive  copies  in  lieu  of 
inspecting  documents,  it  shall  be  the 
duty  of  the  subpoenaing  party  to  assure 
that  all  other  parties  have  access  to  all 
documents  inspected  by  or  delivered  to 
the  subpoenaing  party,  at  substantially 
the  same  time  as  access  is  obtained  by 
the  subpoenaing  party. 

(c)  Objections.  (1)  The  subpoenaed 
person  may  object  within  the  time  limits 
and  on  the  same  basis,  including 
assertion  of  privilege,  upon  which  a 
party  could  object  under  §  308.27(d)  to  a 
document  request. 

(2)  if  the  subpoenaed  person  objects 
to  all  or  any  part  of  a  document 
subpoena,  fails  to  fully  comply  with  a 
document  subpoena,  or  withholds  any 
document  as  privileged,  the  subpoenaing 
party  may,  within  ten  days  of  the 
making  of  the  objections  or  the  assertion 
of  the  claim  of  privilege,  or  if  later, 
within  ten  days  of  the  time  the  failure  to 
comply  becomes  known,  seek  to  compel 
compliance  with  the  document 
subpoena  in  the  manner  provided  in 

§  308.27  (f)  and  (g). 

(3)  In  lieu  of  objecting  to  a  document 
subpoena,  the  subpoenaed  person  may 
within  twenty  days  after  service  of  the 
subpoena  on  the  subpoenaed  person 
move  before  the  administrative  law 
judge  to  revoke,  quash,  or  modify  the 
subpoena.  A  statement  of  the  basis  for 
the  motion  to  revoke,  quash,  or  modify  a 
subpoena  issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  on  notice  to  all  parties.  Any  party 
may  respond  to  the  motion  within  ten 
days  after  the  motion  is  made. 

(d)  Enforcing  document  subpoenas.  If 
a  subpoenaed  person  fails  to  comply 
with  any  order  of  the  administrative  law 
judge  issued  pursuant  to  paragraph  (c) 
of  this  section  which  directs  compliance 
with  all  or  any  portion  of  a  document 
subpoena,  the  subpoenaing  party  may, 
to  the  extent  authorized  by  applicable 
law,  apply  to  an  appropriate  United 
States  district  court  for  an  order 
requiring  compliance  with  so  much  of 
the  document  subpoena  as  the 
administrative  law  judge  has  not 
quashed  or  modified.  A  party’s  right  to 
seek  court  enforcement  of  a  document 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
procures  a  failure  to  comply  with  a 
subpoena  issued  under  this  section. 

§  308.29  Depositions  of  witnesses 
unavailable  for  hearing. 

(a)  General  rule.  (1)  If  a  witness  will 
not  be  available  for  the  hearing,  the 
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administrative  law  judge  may  issue  a 
subpoena,  including  a  subpoena  duces 
tecum,  requiring  the  attendance  of  the 
witness  at  a  deposition.  The 
administrative  law  judge  may  issue  a 
deposition  subpoena  under  this  section 
upon  a  showing  that: 

(1)  The  witness  will  be  unable  to 
attend  or  may  be  prevented  from 
attending  the  hearing  because  of  age, 
sickness  or  infirmity,  or  will  otherwise 
be  unavailable; 

(ii)  The  witness’  unavailability  was 
not  procured  or  caused  by  the 
subpoenaing  party; 

(iii)  The  testimony  is  reasonably 
expected  to  be  material;  and 

(iv)  Taking  the  deposition  will  not 
result  in  any  undue  burden  to  any  other 
party  and  will  not  cause  undue  delay  of 
the  proceeding. 

(2)  If  the  application  for  a  subpoena 
sets  forth  a  valid  basis  for  its  issuance, 
the  administrative  law  judge  may  either 
issue  the  deposition  subpoena  or,  on  his 
or  her  own  motion,  request  briefs  or 
hold  a  conference  concerning  whether  a 
requested  subpoena  should  be  issued. 

(3)  A  pre-printed  form  of  the  subpoena 
shall  be  available  from  the  appropriate 
Regional  Office  or  from  the  Office  of  the 
Executive  Secretary.  The  subpoena  shall 
name  the  witness  whose  deposition  is  to 
be  taken  and  specify  the  time  and  place 
for  taking  the  deposition.  A  deposition 
subpoena  may  require  the  witness  to  be 
deposed  at  any  place  within  the  country 
in  which  that  witness  resides  or  has  a 
regular  place  of  employment  or  such 
other  convenient  place  within  one 
hundred  miles  of  the  witness’s  residence 
or  regular  place  of  employment  as  the 
administrative  law  judge  shall  fix. 

(4)  The  party  obtaining  deposition 
subpoenas  shall  be  responsible  for 
serving  them  on  the  witness  and  for 
serving  copies  on  all  parties.  Unless  the 
administrative  law  judge  orders 
otherwise,  no  deposition  under  this 
section  shall  be  taken  on  less  than  ten 
days’  notice  to  the  witness  and  all 
parties.  Deposition  subpoenas  may  be 
served  in  any  state,  territory, 
possession,  or  the  District  of  Columbia 
or  on  any  person  or  company  doing 
business  in  any  state,  territory, 
possession,  or  the  District  of  Columbia. 

(b)  Objections  to  deposition 
subpoenas.  (1)  The  witness  and  any 
party  who  has  not  had  an  opportunity  to 
oppose  a  deposition  subpoena  issued 
under  this  section  may  move  before  the 
administrative  law  judge  to  revoke, 
quash,  or  modify  the  subpoena  prior  to 
the  time  for  compliance  specified  in  the 
subpoena,  but  not  more  than  ten  days 
after  service  of  the  subpoena. 

(2)  A  statement  of  the  basis  for  the 
motion  to  revoke,  quash,  or  modify  a 


subpoena  issued  under  this  section  must 
accompany  the  motion.  The  motion  must 
be  on  notice  to  all  parties. 

(c)  Procedure  upon  deposition.  (1} 

Each  witness  testifying  upon  oral 
deposition  shall  be  duly  sworn,  and 
each  party  shall  have  the  right  to 
examine  the  witness.  Objections  to 
questions  or  evidence  shall  be  in  short 
form,  stating  the  grounds  for  the 
objection.  Failure  to  object  to  questions 
or  evidence  shall  not  be  deemed  a 
waiver  except  where  the  ground  for  the 
objection  is  one  which  might  have  been 
avoided  or  removed  if  presented  at  that 
time.  All  questions,  answers,  and 
objections  shall  be  on  the  record. 

(2)  The  deposition  shall  be  subscribed 
by  the  witness,  unless  the  parties  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
deposition  is  not  subscribed  by  the 
witness,  the  court  reporter  taking  the 
deposition  shall  certify  that  the 
transcript  is  a  true  and  complete 
transcript  of  the  deposition. 

(3)  Any  party  may  move  before  the 
administrative  law  judge  for  an  order 
compelling  the  witness  to  answer  any 
questions  or  submit  any  evidence  the 
witness  has  refused  to  answer  or  submit 
during  the  deposition.  The  motion  must 
be  on  notice  to  all  parties. 

(d)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  deposition  subpoena 
under  paragraph  (b)  or  (c)(3)  of  this 
section,  the  subpoenaing  party  or  any 
other  aggrieved  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  so  much  of  the  subpoena  as  the 
administrative  law  judge  has  ordered 
complied  with.  A  party’s  right  to  seek 
court  enforcement  of  a  deposition 
subpoena  shall  in  no  way  limit  the 
sanctions  that  may  be  imposed  by  the 
administrative  law  judge  on  a  party  who 
fails  to  comply  with,  or  procures  a 
failure  to  comply  with,  a  subpoena 
issued  under  this  section. 

§  308.30  Motions. 

(a)  General  rule.  (1)  This  section 
governs  all  motions  except  motions 
concerning  discovery  disputes  which  are 
governed  by  §  308.27.  An  application  for 
an  order  shall  be  made  by  written 
motion,  unless  made  during  a 
conference  or  a  hearing.  The 
administrative  law  judge  may,  in  his  or 
her  discretion,  require  that  any  oral 
motion  be  submitted  in  writing. 

(2)  All  motions  shall  state  with 
particularity  the  grounds  therefor  and 


the  relief  or  order  sought.  A 
memorandum  of  law,  affidavits,  or  other 
appropriate  papers  may  be  filed  in 
support  of  any  motion  at  the  time  the 
motion  is  made.  All  written  motions 
shall  be  accompanied  by  a  form  of 
proposed  order.  No  oral  argument  shall 
be  heard  on  written  motions  unless  the 
administrative  law  judge  directs 
otherwise. 

(3)  All  motions  shall  be  decided 
promptly  and  each  decision  shall  be 
memorialized  either  in  writing  or  on  the 
record. 

(b)  Responses.  (1)  Within  ten  days,  or 
such  shorter  period  as  the 
administrative  law  judge  may  direct, 
after  service  of  any  written  motion 
under  paragraph  (a)  of  this  section,  any 
party  may  file  a  written  response  to  a 
motion.  Any  such  responses  shall  be 
accompanied  by  a  form  of  proposed 
order. 

(2)  When  an  oral  motion  is  made 
under  paragraph  (a)  of  this  section, 
unless  the  administrative  law  judge  in 
his  or  her  discretion  directs  that  the 
response  be  in  writing,  any  opposing 
party  shall  be  given  an  opportunity  to 
respond  to  the  motion  orally  before  the 
administrative  law  judge  rules  on  the 
motion. 

(3)  The  failure  of  any  party  to  oppose 
a  motion  shall  be  deemed  a  waiver  of 
the  right  to  oppose  the  motion  and  a 
consent  by  that  party  to  the  entry,  in  the 
case  of  written  motions,  of  an  order 
substantially  in  the  form  of  the  order 
accompanying  the  motion,  and  in  the 
case  of  oral  motions,  of  an  order 
providing  the  relief  requested. 

(c)  Replies.  If  any  party’s  written 
response  to  a  motion  raises  new  issues 
or  arguments,  the  moving  party  may, 
within  five  days  of  service  of  that 
response,  serve  a  reply  that  is  strictly 
limited  to  addressing  those  new  issues 
or  arguments.  No  further  filings  relating 
to  the  motion  shall  be  permitted  unless 
the  administrative  law  judge,  on  his  or 
her  own  motion,  so  directs. 

(d)  Good-faith  attempt  to  resolve 
disputes.  (1)  No  written  motion  shall  be 
made  under  this  section  unless  the 
attorney  for  the  moving  party,  or  the 
moving  party  if  unrepresented,  certifies 
that  (i)  the  attorney  or  party  has  met  (in 
person  or  by  telephone)  with  opposing 
counsel,  or  if  unrepresented,  the 
opposing  party,  in  a  good-faith  effort  to 
resolve  the  dispute  that  is  the  subject  of 
the  motion,  or  (ii)  the  opposing  attorney 
or  party,  despite  the  moving  party’s 
reasonable  efforts,  cannot  be  contacted 
or  has  refused  to  participate  in  such  a 
meeting. 

(2)  The  requirement  of  paragraph 
(d)(1)  of  this  section  shall  not  apply  to 
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motions  for  summary  judgment,  motions 
to  dismiss,  or  other  dispositive  motions 
that  would,  if  granted,  substantially 
dispose  of  the  case  as  to  one  or  more 
Respondents. 

§  308.31  Interlocutory  appeals  to  the 
Board. 

(a)  General  rule.  (1)  Rulings  or  orders 
by  an  administrative  law  judge  may  not 
be  appealed  to  the  Board  prior  to 
submission  of  the  record  to  the  Board 
pursuant  to  the  provisions  of  $  308.42, 
unless  the  Board,  in  its  sole  discretion, 
grants  special  permission  to  appeal. 

(2)  Special  permission  to  appeal  a 
ruling  or  order  will  only  be  granted  if  (i) 
the  interlocutory  appeal  involves  an 
important,  unresolved  issue  of  general 
application  that  should  be  immediately 
decided  by  the  Board  or  (ii)  the 
interlocutory  appeal  involves  clear  error 
below,  and  the  rights  of  a  party  are 
likely  to  be  severely  prejudiced  if  the 
matter  is  not  immediately  decided  by 
the  Board.  A  party’s  ongoing  costs  of 
administrative  litigation  will  not  be 
considered  as  a  basis  for  hearing  an 
interlocutory  appeal. 

(b)  Procedures.  (1)  A  party  may, 
within  ten  days  after  the  entry  of  an 
interlocutory  ruling  or  order  by  the 
administrative  law  judge,  apply  to  the 
Board  for  special  permission  to  appeal 
that  ruling  or  order.  Any  such 
application  shall  state  with  particularity 
the  basis  under  paragraph  (a)  of  this 
section  upon  which  special  permission 
to  appeal  should  be  granted.  The 
application  shall  also  either  state  that 
the  party  relies  on  its  brief  before  the 
administrative  law  judge  or  be 
accompanied  by  the  party's  brief  to  the 
Board  on  the  merits. 

(2)  Any  other  party  may,  within  ten 
days  of  service  of  the  application,  file  a 
brief  with  the  Board  opposing  the  grant 
of  special  permission  to  appeal.  Any 
other  party  may,  regardless  of  whether 
that  party  opposes  the  grant  of  special 
permission,  within  the  same  ten-day 
period,  either  file  a  brief  with  the  Board 
concerning  the  merits  or  advise  the 
Board,  in  writing,  that  the  party  relies  on 
its  brief  before  the  administrative  law 
judge. 

(3)  There  shall  be  no  right  of  reply  to 
the  briefs  filed  or  relied  upon  pursuant 
to  paragraph  (b)(2)  of  this  section  unless 
the  Board,  on  its  own  motion,  requests  a 
reply. 

(4)  When  an  application  has  been 
made  and  the  time  within  which  to  file 
papers  pursuant  to  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  has  expired, 
the  Executive  Secretary  shall  submit  the 
application  and  all  other  papers  to  the 
Board.  The  Executive  Secretary  shall 
notify  the  administrative  law  judge  and 


all  parties  when  the  application  has 
been  submitted  to  the  Board. 

(c)  Proceeding  not  stayed. 

Interlocutory  appeals  under  this  section 
do  not  stay  proceedings  before  the 
administrative  law  judge.  The  Board  or 
the  administrative  law  judge  may, 
however,  order  a  stay  upon  a  finding  on 
the  record  that  the  party  aggrieved  by 
the  appealed  ruling  or  order  has  shown 
a  substantial  likelihood  of  success 
before  the  Board  on  the  merits  of  the 
interlocutory  appeal  and  that 
substantial  hardship  or  injustice  is  likely 
to  result  if  a  stay  is  not  granted, 
provided  that  only  the  Board  may  grant 
any  stay  or  series  of  stays  exceeding  a 
total  of  thirty  days. 

§  308.32  General  procedures. 

(a)  Scheduling  when  there  is  a  fixed 
date  of  hearing.  If  a  hearing  date  has 
been  fixed  by  the  administrative  law 
judge,  then  that  hearing  date  shall  be 
used  in  determining  dates  for  making  the 
prehearing  submissions  and  taking  the 
prehearing  actions  required  or 
authorized  by  §  308.33. 

(b)  Scheduling  when  the  date  of 
hearing  is  not  fixed.  If  a  hearing  date 
has  not  been  fixed  by  the  administrative 
law  judge,  a  date  one  hundred  and 
twenty  days  after  service  of  the  Notice 
shall  be  used  as  the  hearing  date  in 
determining  dates  for  making  the 
submissions  and  taking  the  actions 
required  or  authorized  by  §  308.33, 
provided  that  in  proceedings  under  12 
U.S.C.  1818  (b)  and  (e),  as  to  which  the 
sixty-day  period  for  hearing  has  not 
been  waived  or  extended  pursuant  to 
the  provisions  of  §  308.34(a)(2),  a  date 
sixty  days  after  service  of  the  Notice 
shall  be  used  as  the  hearing  date  in 
determining  dates  for  making  the 
submissions  and  taking  the  actions 
required  or  authorized  by  §  308.33, 
provided  further  that  unless  the 
administrative  law  judge  orders 
otherwise,  in  cases  involving  multiple 
Respondents,  the  one  hundred  and 
twentieth  day,  or  sixtieth  day,  shall  be 
measured  from  the  date  the  last 
Respondent  was  served  with  the  Notice. 

§  308.33  Prehearing  submissions  and 
conferences. 

(a)  Prehearing  preparations. 
Prehearing  preparations  for  each  action 
governed  by  this  subpart  B  shall,  unless 
the  administrative  law  judge  orders  to 
the  contrary,  include: 

(1)  The  exchange  of  proposed 
statements  of  the  issues,  stipulations, 
exhibits,  and  witness  lists  as  provided 
in  paragraph  (b)  of  this  section; 

(2)  The  filing  of  a  joint  statement  of 
issues  and  stipulations  and  of  each 


party's  exhibits  and  witness  list  as 
provided  in  paragraph  (c)  of  this  section; 

(3)  The  simultaneous  filing  of 
prehearing  briefs  as  provided  in 
paragraph  (d)  of  this  section; 

(4)  The  holding  of  a  prehearing 
conference  as  provided  in  paragraph  (e) 
of  this  section;  and 

(5)  Any  other  prehearing  preparations, 
such  as  other  filings,  conferences, 
schedules,  and  other  orders,  as  the 
administrative  law  judge,  on  motion  of 
any  party,  or  on  the  administrative  law 
judge’s  own  motion,  deems  appropriate. 

(b)  Prehearing  exchange  and  meeting 
of  counsel.  (1)  Not  less  than  thirty-five 
days  before  the  hearing  date,  each  party 
shall  serve  on  every  other  party  (but 
unless  otherwise  ordered  shall  not  file, 
except  in  connection  with  proceedings 
for  sanctions  under  paragraph  (f)  of  this 
section),  the  party’s: 

(1)  Proposed  statement  of  the  issues; 

(ii)  Proposed  stipulations; 

(iii)  Proposed  trial  exhibits;  and 

(iv)  Proposed  witness  list,  including 
the  name  and  address  of  each  witness 
and  a  short  summary  of  the  expected 
testimony  by  each  witness. 

(2)  Sufficiently  in  advance  of  the 
fifteenth  day  before  the  hearing  date  as 
to  allow  compliance  with  paragraph  (c) 
of  this  section,  all  parties  shall  meet  and 
attempt  to  agree  upon  (i)  a  joint 
statement  of  the  issues,  (ii)  stipulations, 
and  (iii)  stipulations  that  proposed  trial 
exhibits  are  admissible  or,  if 
admissibility  is  not  stipulated,  that 
proposed  trial  exhibits  are  authentic. 

(c)  Prehearing  filings.  (1)  Not  less  than 
fifteen  days  before  the  hearing  date,  the 
parties  shall  file  (i)  a  joint  statement  of 
the  issues  for  hearing,  provided  that  if 
there  is  no  joint  statement  of  issues, 
each  party  shall  file  its  own  statement  of 
issues,  and  (ii)  stipulations,  if  any. 

(2)  Not  less  than  fifteen  days  before 
the  hearing  date,  each  party  shall  file  (i) 
that  party’s  premarked  trial  exhibits 
with  an  accompanying  stipulation 
concerning  the  admissibility  or 
authenticity  of  each  exhibit  and  (ii)  that 
party’s  witness  list. 

(d)  Prehearing  brief.  Not  less  than 
fifteen  days  before  the  hearing  date, 
each  party  shall  file  a  prehearing  brief. 

(e)  Prehearing  conference.  (1)  A 
prehearing  conference  may  be  held  at 
such  time  and  place  as  the 
administrative  law  judge  designates.  If 
such  a  conference  is  required  by  the 
administrative  law  judge,  the  conference 
shall  be  participated  in  by  at  least  one 
of  the  attorneys  who  will  conduct  the 
trial  for  each  of  the  parties,  and  by  any 
unrepresented  parties.  Unless  otherwise 
directed  by  the  administrative  law  judge 
the  conference  shall  be  recorded  by  a 
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court  reporter.  The  participants  at  the 
conference  shall  formulate  a  plan  for 
trial,  including  a  program  for  facilitating 
the  admission  of  evidence  and  shall 
address  such  other  matters  as  the 
administrative  law  judge  may 
reasonably  direct. 

(2)  At  or  within  a  reasonable  time 
following  the  conclusion  of  the 
prehearing  conference,  the 
administrative  law  judge  shall  serve  on 
each  party  a  prehearing  memorandum  or 
order  containing  agreements  reached 
and  any  determinations  made.  Such  an 
order  may,  in  the  administrative  law 
judge’s  discretion,  be  dictated  into  the 
record  at  the  conference. 

(f)  Effect  of  failure  to  comply.  (1)  Any 
party  who  fails  to  exchange  proposed 
exhibits  or  witness  lists  as  required  by 
paragraph  (b)  of  this  section  or  fails  to 
submit  exhibits  or  witness  lists  as 
required  by  paragraph  (c)  of  this  section 
shall  be  deemed  to  have  forfeited  its 
right  to  introduce  any  exhibits  or  call 
any  witness  in  its  case-in-chief  at  the 
hearing.  Any  exhibit  or  witness  not 
included  in  the  party’s  final  exhibit  or 
witness  list  may  not  be  introduced  or 
called  by  that  party  in  its  case-in-chief 
at  the  hearing.  Relief  from  this 
paragraph  (f)  may  be  granted  only  for 
good  cause  shown  and  upon  such  terms 
as  are  just. 

(2)  Failure  to  file  a  prehearing  brief  as 
required  in  paragraph  (d)  of  this  section 
shall  be  deemed  a  waiver  of  the  right  to 
file  a  prehearing  brief.  Late  briefs  may 
be  accepted  for  filing  only  if  the  moving 
party  can  show  that  failure  to  accept  the 
late  brief  would  materially  prejudice  the 
movant  and  injustice  would  result. 

(3)  If  any  party  fails  to  exchange  or 
file  documents  required  under  paragraph 
(b)  or  (c)  of  this  section,  any  other  party, 
or  the  administrative  law  judge,  on  his 
or  her  own  motion,  may  serve  a  request 
that  the  party  state,  within  five  days  of 
receipt  of  the  request,  whether  that 
party  will  appear  at  the  hearing  and 
litigate  the  case  on  the  merits.  The 
response  shall  be  signed  by  counsel  (if 
any)  appearing  for  the  party  or  by  any 
party  who  is  not  represented  by  counsel. 
Failure  of  a  party  to  respond  by  filing  a 
timely  and  express  statement  that  the 
party  will  appear  at  the  hearing  and 
litigate  on  the  merits  shall  be  deemed  a 
waiver  by  that  party  of  his  or  her  right 
to  a  hearing,  and  a  default  order  may  be 
entered  against  that  party  by  the 
Executive  Secretary  as  provided  for  in 

§  308.21(d). 

(4)  Upon  the  failure  of  any  party  to 
comply  fully  and  in  good  faith  with  the 
requirements  of  this  section,  including 
without  limitation,  the  failure  to 
stipulate  to  facts  or  to  the  authenticity 
or  admissibility  of  documents  as  to 


which  there  is  no  good-faith  dispute,  the 
administrative  law  judge  may,  on  the 
motion  of  any  party,  or  on  the 
administrative  law  judge’s  own  motion, 
impose  any  appropriate  sanction 
authorized  in  section  308.49. 

§  308.34  Hearings. 

(a)  When  held.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section, 
hearings  shall  commence  within  one 
hundred  and  twenty  days  of  service  of 
the  Notice,  unless  the  administrative 
law  judge  makes  a  finding  of  good  cause 
for  holding  the  hearing  at  a  later  date. 

No  hearing  shall  be  continued  to  a  date 
more  than  one  hundred  and  fifty  days 
after  service  of  the  Notice  except  upon  a 
finding,  on  the  record,  that: 

(1)  It  is  impractical  to  commence  the 
hearing  within  one  hundred  and  fifty 
days  of  service  of  the  Notice: 

(ii)  There  is  a  need  to  provide  time  to 
obtain  a  final  decision  by  the  Board  or 
its  designee  on  whether  to  accept  an 
agreed  settlement  offer,  as  provided  in 
§  308.15;  or 

(iii)  The  ends  of  justice  require  a 
continuance. 

(2)  Hearings  under  12  U.S.C.  1818  (b) 
and  (e)  may  not  be  continued  beyond 
sixty  days  after  service  of  the  Notice 
over  the  objection  of  any  party,  unless 
the  administrative  law  judge  finds,  on 
the  record,  that  holding  the  hearing 
within  sixty  days  is  impractical  or 
would  materially  and  unfairly  prejudice 
one  or  more  parties  or  otherwise  would 
be  unjust.  The  parties  to  any  action 
under  12  U.S.C.  1818  (b)  or  (e)  may,  at 
any  time,  agree  in  writing  to  waive  the 
subject  sixty-day  period  and  to  have  the 
provisions  of  paragraph  (a)(1)  of  this 
section  govern  the  schedule  upon  which 
the  action  will  be  heard. 

(b)  Effect  of  failure  to  appear  at 
hearing.  The  failure  of  any  party  to 
appear  at  the  hearing  personally  or  by  a 
duly  authorized  attorney  shall  be 
deemed  a  waiver  of  the  right  to  a 
hearing  and  a  consent  to  the  entry  of  an 
order  of  default.  The  default  order  shall 
be  entered  by  the  Executive  Secretary, 
as  provided  for  in  §  308.21(d). 

§  308.35  Hearing  subpoenas. 

(a)  Issuance.  (1)  Upon  the 
representation  of  any  party  that  it 
intends  to  call  a  named  person  as  a 
witness  or  has  a  good-faith  intention  of 
calling  that  person  as  a  witness  if 
certain  evidence  is  or  is  not  admitted, 
any  party  may  apply  for  the  issuance  of, 
and  the  administrative  law  judge  may  at 
any  time  during  the  proceeding  issue, 
hearing  subpoenas  requiring  the 
attendance  of  the  subpoenaed  person  at 
a  hearing.  Pre-printed  forms  of 
subpoenas  are  available  from  the 


appropriate  Regional  Office  or  the 
Office  of  the  Executive  Secretary. 

(2)  The  administrative  law  judge  shall 
not  issue  a  hearing  subpoena  duces 
tecum  addressed  to  a  party  except  upon 
a  finding,  on  the  record,  that  either  (i) 
the  subpoenaing  party  could  not 
reasonably  have  anticipated  the  need 
for  the  subpoenaed  documents  during 
the  discovery  period  prescribed  by 

S  308.26  or  (ii)  the  subpoenead 
documents  were  requested  in  a 
document  request  that  was  served  on 
the  subpoenaed  party  during  the 
discovery  period,  and  the  relevant 
portion  of  that  document  request  was 
not  quashed  or  modified  in  writing. 

(3)  Hearing  subpoenas  may  require 
that  the  witness  appear  at  any  place 
designated  for  the  hearing.  The  party 
obtaining  a  hearing  subpoena  shall  be 
responsible  for  serving  it  on  the  witness 
and  for  serving  copies  on  all  other 
parties.  There  shall  be  service  of  process 
for  hearing  subpoenas  in  any  state, 
territory,  possession,  the  District  of 
Columbia  or  on  any  person  or  company 
doing  business  in  any  state,  territory, 
possession,  or  the  District  of  Columbia. 

(b)  Objection  to  hearing  subpoenas. 

(1)  A  person  named  in  a  hearing 
subpoena,  or  any  party,  may  apply  to 
the  administrative  law  judge  to  revoke, 
quash,  or  modify  the  subpoena.  The 
application  must  be  on  notice  to  all 
parties.  The  application  must  be  made 
prior  to  the  time  for  compliance 
specified  in  the  subpoena  and  must  be 
made  within  ten  days  after  service  of 
the  subpoena  on  the  person  making  the 
application. 

(2)  A  statement  of  the  basis  for  the 
order  to  revoke,  quash,  or  modify  a 
hearing  subpoena  under  this  paragraph 
(b)  must  accompany  the  application. 

(c)  Enforcing  subpoenas.  If  a 
subpoenaed  person  fails  to  comply  with 
any  order  of  the  administrative  law 
judge  which  directs  compliance  with  all 
or  any  portion  of  a  hearing  subpoena, 
the  subpoenaing  party  or  any  other 
aggreived  party  may,  to  the  extent 
authorized  by  applicable  law,  apply  to 
an  appropriate  United  States  district 
court  for  an  order  requiring  compliance 
with  so  much  of  the  subpoena  as  the 
administrative  law  judge  has  ordered 
complied  with.  A  party’s  right  to  seek 
court  enforcement  of  a  subpoena  shall  in 
no  way  limit  the  sanctions  that  may  be 
imposed  by  the  administrative  law  judge 
on  a  party  that  fails  to  comply  with,  or 
procures  failure  to  comply  with,  a 
hearing  subpoena. 

S  308.36  Conduct  of  hearings 

(a)  General  rules.  (1)  Hearings  shall 
be  conducted  to  provide  a  fair  and 
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expeditious  trial  of  the  relevant, 
disputed  issues. 

(2)  The  administrative  law  judge  shall 
exercise  reasonable  control  over  the 
mode  and  order  of  interrogating 
witnesses  and  presenting  evidence  so  as 
to  (i)  make  the  interrogation  and 
presentation  effective  for  the 
ascertainment  of  the  truth;  (ii)  avoid 
needless  consumption  of  time;  and  (iii) 
protect  witnesses  from  harassment 

(b)  Order  of  hearing.  (1)  Unless  the 
administrative  law  judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  filed  in  the  case,  and  all 
documents  the  admissibility  of  which 
has  been  previously  stipulated  in  the 
case,  shall  automatically  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(2)  The  administrative  law  judge  shall 
determine,  and  advise  the  parties,  prior 
to  the  commencement  of  the  hearing, 
whether  opening  and/or  closing 
statements  will  be  allowed. 

(3)  FDIC  enforcement  counsel  shall 
present  its  case-in-chief  firs*,  unless 
otherwise  ordered  by  the  administrative 
law  judge  or  unless  otherwise  expressly 
provided  in  this  Part  308.  If  there  are 
multiple  Respondents,  Respondents  may 
agree  among  themselves  as  to  the  order 
in  which  Respondents  shall  present  their 
case-in-chief,  but  if  they  do  not  agree, 
the  administrative  law  judge  shall  fix 
the  order. 

(c)  Cross-examination.  (1)  Each  party 
shall  have  the  right  to  cross-examine  the 
other  parties'  witnesses,  provided  that 
the  administrative  law  judge  shall  limit 
cross-examination  that  is  unduly 
repetitive. 

(2)  During  cross-examination  any 
party  may  move  the  admission  into 
evidence  of  any  admissible  document 
shown  to  the  witness  during  that  cross- 
examination. 

(3)  Cross-examination  should  be 
limited  to  the  subject  matter  of  that 
witness's  direct  examination  and 
matters  pertaining  to  the  credibility  of 
the  witness.  The  administrative  law 
judge  may  permit  inquiry  into  additional 
matters  as  if  on  direct  examination  if  (i) 
it  appears  likely  to  facilitate  completion 
of  the  proceeding,  (ii)  it  will  not  unfairly 
disrupt  presentation  of  the  case-in-chief 
(or  rebuttal  case)  of  the  party  calling  the 
witness,  and  (iii)  all  parties  (other  than 
the  party  who  has  called  that  witness) 
agree  that  if  such  broader  inquiry  is 
permitted,  they  will  not  call  that  witness 
during  their  case-in-chief  or,  if  they  have 
presented  their  case-in-chief,  in  their 
rebuttal  case.  Such  broader  inquiry  on 
cross-examination  should  generally  not 
be  permitted  if  the  witness  was  called 
as  an  adverse  party,  a  hostile  witness. 


or  a  witness  identified  with  an  adverse 
party. 

(c)  Rebuttal  evidence.  Rebuttal 
evidence  shall  be  limited  to  material 
new  issues  or  to  new  evidence 
concerning  material  disputes,  including 
expert  opinion.  The  parties  shall  present 
their  rebuttal  evidence,  if  any,  in  the 
same  order  in  which  they  presented 
their  case-in-chief. 

(e)  Leading  questions.  Leading 
questions  should  not  be  used  on  the 
direct  examination  of  a  witness  except 
as  may  be  necessary  to  develop  that 
witness’s  testimony.  Ordinarily  leading 
questions  should  be  permitted  on  cross- 
examination  except  where  matters 
outside  the  scope  of  the  direct 
examination  are  inquired  into  under 
paragraph  (c)  of  this  section.  When  a 
party  calls  an  adverse  party,  a  hostile 
witness,  or  a  witness  identified  with  an 
adverse  party,  interrogation  may  be  by 
leading  questions. 

§  308.37  Written  testimony  In  lieu  of  oral 
hearing. 

(a)  General  rule.  (1)  At  any  time  more 
than  fifteen  days  before  the  hearing  is  to 
commence,  on  the  motion  of  any  party 
or  on  his  or  her  own  motion,  the 
administrative  law  judge  may  order  that 
the  parties  present  part  or  all  of  their 
case-in-chief  and,  if  ordered,  their 
rebuttal,  in  the  form  of  exhibits  and 
written  statements  sworn  to  by  the 
witness  offering  such  statements  as 
evidence,  provided  that  if  any  party 
objects,  the  administrative  law  judge 
shall  not  require  such  a  format  if  that 
format  would  violate  the  objecting 
party’s  rights  under  the  Administrative 
Procedure  Act,  or  other  applicable  law, 
or  would  otherwise  unfairly  prejudice 
that  party. 

(2)  Any  such  order  shall  provide  that 
each  party  shall,  upon  request,  have  the 
same  right  of  oral  cross-examination  (or 
redirect  examination)  as  would  exist 
had  the  witness  testified  orally  rather 
than  through  a  written  statement.  Such 
order  shall  also  provide  that  any  party 
has  a  right  to  call  any  hostile  witness  or 
adverse  party  to  testify  orally. 

(b)  Scheduling  of  submission  of 
written  testimony.  (1)  If  written  direct 
testimony  and  exhibits  are  ordered 
under  paragraph  (a)  of  this  section,  the 
administrative  law  judge  shall  require 
that  it  be  filed  within  the  time  period  for 
commencement  of  the  hearing  under 

§  308.34,  and  the  hearing  shall  be 
deemed  to  have  commenced  on  the  day 
such  testimony  is  due. 

(2)  Absent  good  cause  shown,  written 
rebuttal,  if  any,  shall  be  submitted  and 
the  oral  portion  of  the  hearing  begun 
within  thirty  days  of  the  date  set  for 
filing  written  direct  testimony. 


(3)  Unless  the  administrative  law 
judge  directs  otherwise,  (i)  all  parties 
shall  simultaneously  file  any  exhibits 
and  written  direct  testimony  required 
under  paragraph  (b)(1)  of  this  section, 
and  (ii)  all  parties  shall  simultaneously 
file  any  exhibits  and  written  rebuttal 
required  under  paragraph  (b)(2)  of  this 
section. 

(c)  Failure  to  comply  with  order  to  file 
written  testimony.  (1)  The  failure  of  any 
party  to  comply  with  an  order  to  file 
written  testimony  or  exhibits  at  the  time 
and  in  the  manner  required  under  this 
section  shall  be  deemed  a  waiver  of  that 
party’s  right  to  present  any  evidence, 
except  testimony  of  a  previously 
identified  adverse  party  or  hostile 
witness.  Failure  to  file  written  testimony 
or  exhibits  is,  however,  not  a  waiver  of 
that  party’s  right  of  cross-examination 
or  a  waiver  of  the  right  to  present 
rebuttal  evidence  that  was  not  required 
to  be  submitted  in  written  form. 

(2)  Late  filings  of  papers  under  this 
section  may  be  allowed  and  accepted 
only  upon  good  cause  shown. 

§  308.38  Evidence. 

(a)  Admissibility.  (1)  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
shall  be  admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Procedure  Act,  other  applicable  statutes, 
and  the  common  law;  provided  that  the 
probative  value  of  the  evidence  is  not 
substantially  outweighed  by  the  danger 
of  unfair  prejudice,  confusion  of  the 
issues,  or  by  considerations  of  undue 
delay,  waste  of  time,  or  needless 
presentation  of  cumulative  evidence. 
Without  limiting  the  foregoing,  any 
evidence  that  would  be  admissible  in  a 
United  States  district  court  under  the 
Federal  Rules  of  Evidence  is  admissible 
in  any  proceeding  governed  by  this 
Subpart  B. 

(2)  No  evidence  concerning  any  act  or 
event  occurring  after  the  date  of  the 
Notice  shall  be  deemed  relevant  or 
otherwise  admissible  as  to  the  fact  of 
the  violation  of  a  law,  rule,  regulation,  or 
any  written  agreement  entered  into  with 
the  FDIC,  as  to  the  fact  of  an  unsafe  or 
unsound  practice,  or  as  to  the  fact  of  a 
breach  of  fiduciary  duty,  in  any 
proceeding  as  set  forth  in  §  308.04. 

(3)  Evidence  concerning  any  act  or 
event  occurring  after  the  date  of  the 
Notice  may  be  admitted  only  for  the 
express  and  limited  purpose  of  assisting 
the  administrative  law  judge  in 
fashioning  an  order.  Upon  motion  of  a 
party  for  the  admission  of  such 
evidence,  the  administrative  law  judge 
must  make  a  finding  on  the  record  that 
such  evidence  is  material  and  probative 
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to  the  fashioning  of  an  order  before  such 
evidence  may  be  admitted. 

(b)  Privilege.  (1)  The  rules  of  privilege 
contained  in  §  308.25  which  are 
applicable  to  discovery  apply  equally  to 
hearings. 

(2)  Documentary  evidence  which  a 
party  had  previously  withheld  from 
discovery  under  a  claim  of  privilege 
shall  not  be  received  on  behalf  of  such 
party  at  the  hearing,  nor  shall  related 
testimony,  unless  the  administrative  law 
judge  finds  that  the  exclusion  of  this 
evidence  would  result  in  manifest 
injustice.  The  administrative  law  judge 
may  condition  the  admission  of  such 
evidence  on  such  terms  as  are  just  to  all 
parties. 

(c)  Official  notice.  Official  notice  may 
be  taken  of  any  material  fact  which 
might  be  judicially  noticed  by  a  district 
court  of  the  United  States  and  any 
material  information  in  the  official 
public  records  of  the  FDIC.  All  matters 
officially  noticed  by  the  adminstrative 
law  judge  shall  appear  on  the  record.  If 
official  notice  is  requested  or  taken  of 
any  fact,  the  parties,  upon  timely 
request,  shall  be  afforded  an  opportunity 
to  establish  the  contrary. 

(d)  Documents.  (1)  A  duplicate  copy  of 
a  document  is  admissible  to  the  same 
extent  as  an  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(2)  Relevant  Reports  of  Examination 
or  Visitation  Reports  prepared  by  the 
FDIC,  whether  or  not  such  documents 
were  prepared  as  a  result  of  joint  or 
concurrent  examinations  or  visits,  are 
admissible  either  with  or  without  a 
sponsoring  witness. 

(3)  Witnesses  may  use  existing  or 
newly  created  charts,  exhibits, 
calendars,  calculations,  or  outlines  to 
summarize,  illustrate,  or  simplify  the 
presentation  of  testimony.  Such 
documents  may,  subject  to  the 
administrative  law  judge’s  discretion,  be 
used  with  or  without  being  admitted  into 
evidence. 

(e)  Unavailable  witness.  If  a  witness 
is  unavailable  to  testify  at  the  hearing, 
and  that  witness  has  been  deposed 
under  the  provisions  of  §  308.29,  any 
party  may  offer  as  evidence  all  or  any 
part  of  the  transcript  of  the  deposition, 
incuding  deposition  exhibits,  if  any. 

Such  deposition  transcript  shall  be 
admissible  to  the  same  extent  that  the 
testimony  would  have  been  admissible 
had  that  person  testified  at  the  hearing, 
provided  that  if  a  witness  refused  to 
answer  proper  questions  during  the 
deposition,  the  administrative  law  judge 
may  on  that  basis  limit  the  admissibility 
of  the  deposition  in  any  manner  that 
justice  requires.  Only  those  portions  of  a 


deposition  received  in  evidence  at  the 
hearing  shall  constitute  a  part  of  the 
record. 

(f)  Objections  to  evidence.  (1) 
Objections  to  evidence  must  be  timely 
made  and  shall  briefly  state  the  grounds 
relied  upon.  The  transcript  shall  include 
any  argument  or  debate  thereon,  except 
as  otherwise  ordered  by  the 
administrative  law  judge  with  the 
consent  of  all  parties.  Rulings  on  all 
objections  shall  appear  in  the  record. 
Failure  to  object  shall  be  deemed  a 
waiver  of  any  objection. 

(2)  When  an  objection  to  a  question  or 
line  or  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
attorney  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness.  The  administrative  law  judge 
shall  retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record 
and  transmit  such  rejected  exhibits  to 
the  Executive  Secretary  pursuant  to 
§  308.40. 

§  308.39  Post-hearing  papers. 

(a)  Post-hearing  filings.  Each  party 
who  participates  in  a  hearing  shall  Hie 
with  the  administrative  law  judge  (1) 
proposed  findings  of  facts,  which  shall 
set  forth  specific  page  references  to 
those  portions  of  the  record  relied  upon 
to  support  each  proposed  finding;  (2) 
proposed  conclusions  of  law;  and  (3)  a 
proposed  order. 

Any  party  may,  at  that  time,  file  a  post- 
hearing  brief.  The  papers  required  or 
allowed  by  this  paragraph  (a)  shall  be 
filed  within  thirty  days  after  the  date  the 
hearing  transcript  is  delivered  to  all 
parties  or  is  filed,  whichever  is  earlier. 

(b)  Reply  briefs.  Reply  briefs  may  be 
filed  within  fifteen  days  after  the  date 
on  which  the  parties’  proposed  findings, 
conclusions,  and  order  are  due.  Reply 
briefs  shall  be  strictly  limited  to 
responding  to  new  matters,  issues,  or 
arguments  raised  in  another  party’s 
papers.  A  party  who  has  not  filed  either 
proposed  findings  of  fact  and 
conclusions  of  law  or  a  post-hearing 
brief,  shall  not  be  permitted  to  file  a 
reply  brief. 

§  308.40  Recommended  decision  and 
filing  of  record. 

(a)  Post-hearing  filing.  (1)  Within  fifty 
days  after  expiration  of  the  time 
allowed  for  filing  proposed  findings, 
conclusions,  and  orders  under  section 
308.39(a),  the  administrative  law  judge 
shall  file  with  the  Executive  Secretary 
the  record  of  the  proceeding  which  shall 
include  the  administrative  law  judge’s 
recommended  decision,  findings  of  fact. 


conclusions  of  law,  and  proposed  order; 
all  prehearing  and  hearing  transcripts, 
exhibits,  and  rulings;  and  the  motions, 
briefs,  memoranda,  and  other  supporting 
papers  filed  in  connection  with  the 
hearing.  At  the  request  of  any  party,  the 
record  shall  also  include  any  proffered 
evidence  which  was  excluded. 

(2)  At  the  time  of  filing  of  the  record 
with  the  Executive  Secretary,  the 
administrative  law  judge  shall  serve 
upon  each  party  a  copy  of  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

(3)  The  Executive  Secretary  may 
extend  the  period  for  the  filing  of  the 
recommended  decision,  findings, 
conclusions,  proposed  order,  and  record 
by  the  administrative  law  judge. 

(b)  Filing  when  a  summary  judgment 
is  recommended.  If  the  administrative 
law  judge  recommends  a  final 
disposition  of  an  action  in  response  to  a 
motion  for  summary  judgment,  motion  to 
dismiss,  or  comparable  dispositive 
motion  as  to  one  or  more  parties,  the 
administrative  law  judge  shall  promptly 
file  with  the  Executive  Secretary  that 
recommendation  and  the  portion  of  the 
record  (or  a  copy  thereof)  which 
pertains  to  that  dispositive  motion. 

§  308.41  Exceptions  to  recommended 
decision. 

(a)  Filing.  (1)  Within  twenty  days  after 
service  of  the  recommended  decision, 
findings,  conclusions,  and  proposed 
order  under  §  308.40,  a  party  may  file 
with  the  Executive  Secretary  written 
exceptions  thereto.  The  exceptions  may 
include  exceptions  to  the  failure  of  the 
administrative  law  judge  to  make  any 
recommendation  for  relief,  finding,  or 
conclusion;  to  the  admission  or 
exclusion  of  evidence;  and  to  any  other 
ruling.  A  supporting  brief  may  be  filed  at 
the  time  the  exceptions  are  filed. 

(2)  Exceptions  and  briefs  in  support 
thereof  which  are  not  filed  within  the 
time  period  provided  in  paragraph  (a)(1) 
of  this  section  shall  not  be  accepted  for 
filing,  except  that  prior  to  the  Executive 
Secretary’s  certification  of  the  record  to 
the  Board  for  decision  pursuant  to 
§  308.42,  the  Executive  Secretary  may 
upon  a  showing  of  good  cause  allow  late 
filing.  Exceptions  and  briefs  in  support 
thereof  shall  not  be  accepted  for  filing 
after  the  record  is  certified  to  the  Board 
under  §  308.42  unless  the  Board,  in  its 
sole  discretion,  decides  to  accept  them. 

(b)  Contents.  (1)  All  exceptions  and 
briefs  in  support  of  exceptions  shall  be 
confined  to  the  particular  matters  in,  or 
omissions  from,  the  administrative  law 
judge’s  recommendations  as  to  which 
that  party  takes  exception. 
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(2)  All  exceptions  and  briefs  in 
support  of  exceptions  shall  set  forth 
page  or  paragraph  references  to  the 
specific  parts  of  the  administrative  law 
judge’s  recommendations  to  which 
exception  is  taken,  the  page  or 
paragraph  references  to  those  portions 
of  the  record  relied  upon  to  support  each 
exception,  and  the  legal  authority  relied 
upon  to  support  each  exception. 

(c)  No  replies  permitted.  There  shall 
be  no  replies  to  exceptions,  or  other 
additional  papers  however  styled, 
unless  the  Board,  on  its  own  motion, 
requests  the  filing  of  additional  papers. 

(d)  Effect  of  failure  to  file  or  raise 
exceptions.  (1)  Failure  of  a  party  to  file 
exceptions  to  those  matters  specified  in 
paragraph  (a)  of  this  section  within  the 
time  prescribed  shall  be  deemed  a 
waiver  of  objection  thereto. 

(2)  No  exceptions  shall  be  considered 
if  the  party  taking  exception  has  an 
opportunity  to  raise  the  same  objection, 
issue,  or  argument  before  the 
administrative  law  judge  and  failed  to 
do  so. 

§  308.42  Notice  of  submission  to  the 
Board. 

When  the  administrative  law  judge 
has  filed  the  record  of  proceeding  with 
the  Executive  Secretary  pursuant  to 
section  308.40,  the  Executive  Secretary 
shall  submit  the  official  record  of  the 
action  to  the  Board  after  expiration  of 
the  time  for  filing  exceptions  and  shall 
notify  the  parties  that  the  action  has 
been  submitted  to  the  Board. 

§  308.43  Post-hearing  oral  argument 
before  the  Board. 

(a)  When  oral  argument  is  permitted. 
(1)  Upon  the  written  request  of  a  party, 
or  on  its  own  motion,  the  Board  may,  in 
its  sole  discretion,  order  oral  argument 
on  the  findings,  conclusions,  and 
recommended  decision  of  the 
administrative  law  judge,  or  on  any 
specific  issue  raised  in  the  action. 

(2)  Any  party’s  request  for  oral 
argument  must  be  made  within  the  time 
prescribed  in  §  308.41  for  filing 
exceptions.  The  Board  may  enter  an 
order  requiring  oral  argument  and 
setting  aside  the  notice  of  submission  of 
the  record  to  the  Board  at  any  time 
before  the  Board  renders  its  final 
decision  on  the  case. 

(b)  Procedure  for  oral  argument.  (1) 
Oral  agrument  ordered  under  this 
section  shall  be  before  the  Board  or  its 
designee.  Oral  argument  under  this 
section  shall  be  recorded. 

(2)  Unless  the  Board  directs 
otherwise,  (i)  oral  argument  shall  be 
limited  to  a  total  of  forty  minutes  of 
which  FD1C  enforcement  counsel  shall 
be  allotted  one-half,  and  (ii)  FDIC 


enforcement  counsel  shall  open  the  oral 
argument  and  may  reserve  up  to  one- 
half  of  their  time  for  reply. 

§  308.44  Decision  by  the  Board. 

(a)  Decision  to  be  made  within  ninety 
days.  (1)  The  Board  shall  issue  its 
decision  within  ninety  days  after  the 
Executive  Secretary  has  submitted  the 
record  to  the  Board.  If  oral  argument  is 
ordered  under  §  308.43,  the  Board  shall 
issue  its  decision  within  ninety  days 
after  the  submission  of  the  record  to  the 
Board  or  thirty  days  after  oral  argument, 
whichever  is  later. 

(2)  Within  the  ninety-day  period 
provided  in  this  section,  the  Board  may 
set  aside  any  notice  that  the  case  has 
been  submitted  to  the  Board  for  final 
decision  and  remand  the  case  or  any 
aspect  thereof  to  the  administrative  law 
judge  for  further  proceedings.  In  such  a 
case,  the  provisions  of  §  §  308.34  through 
308.44  shall  apply  to  the  remanded 
proceeding,  unless  the  Board  or 
administrative  law  judge  orders 
otherwise.  When  a  case  is  remanded, 
the  ninety-day  period  within  which  the 
Board  shall  issue  its  decision  shall  start 
anew  upon  the  submission  of  the  record 
to  the  Board  following  the  completion  of 
the  hearing  or  remand. 

(b)  Motion  for  reconsideration.  Within 
fifteen  days  from  the  date  of  the 
issuance  of  the  decision  and  order  of  the 
Board,  a  party  may  file  a  motion  for 
reconsideration  of  such  decision  and 
order  (except  a  decision  and  order 
already  previously  denied  upon 
reconsideration).  The  petition  must  be  in 
writing  and  should  (i)  specify  reasons 
why  the  FDIC  should  reconsider  its 
action  and  (ii)  set  forth  relevant 
information  that  for  good  cause  was  not 
previously  set  forth. 

(c)  FDIC  staff  participation. 
Appropriate  members  of  the  FDIC  staff 
who  have  not  participated  in  the 
performance  of  investigative  or 
prosecutorial  functions  in  the  particular 
case,  or  in  a  factually  related  case,  may 
advise  and  assist  the  Board  in  the 
consideration  of  the  particular  case  and 
in  the  preparation  of  documents  for  its 
disposition. 

(d)  Copies.  The  Executive  Secretary 
shall  serve  copies  of  the  decision  and 
order  of  the  Board  on  the  parties  and  on 
the  bank  concerned.  Copies  shall  also 
be  furnished  to  the  appropriate  state 
supervisory  authority  in  the  case  of  an 
insured  nonmember  bank,  including  a 
state  branch  of  a  foreign  bank.  Where 
the  proceedings  involve  termination  of 
the  insured  status  of  a  state  member 
bank,  copies  shall  also  be  furnished  to 
the  Board  of  Governors  of  the  Federal 
Reserve  System  and  to  the  appropriate 
state  supervisory  authority.  Where  the 


proceedings  involve  termination  of  the 
insured  status  of  a  national  bank,  a 
district  bank,  or  a  federal  branch  of  a 
foreign  bank,  copies  shall  also  be 
furnished  to  the  Comptroller  of  the 
Currency.  Where  proceedings  involve 
termination  of  the  insured  status  of  a 
federal  savings  bank,  copies  shall  also 
be  furnished  to  the  Federal  Home  Loan 
Bank  Board. 

§  308.45  Stays  pending  appeal. 

The  commencement  of  proceedings 
for  judicial  review  of  a  decision  and 
order  of  the  Board  shall  not,  unless 
specifically  ordered  by  the  Board  or  the 
court,  operate  as  a  stay  of  any  order 
issued  by  the  Board.  The  Board  may,  in 
its  discretion,  and  on  such  terms  as  it 
finds  just,  stay  the  effectiveness  of  all  or 
any  part  of  its  order  pending  a  final 
decision  on  an  appeal  of  that  order. 

§  308.46  Collateral  attacks  on 
administrative  proceedings. 

In  an  interlocutory  appeal  or 
collateral  attack  is  brought  in  any  court 
concerning  all  or  any  part  of  an 
administrative  proceeding  governed  by 
this  subpart  B,  the  challenged 
administrative  proceeding  shall  continue 
without  regard  to  the  pendency  of  that 
court  proceeding.  No  default  or  other 
failure  to  act  as  directed  in  the 
administrative  proceeding  within  the 
times  prescribed  in  this  subpart  B  shall 
be  excused  based  on  the  pendency 
before  any  court  of  any  interlocutory 
appeal  or  collateral  attack. 

§  308.47  Conflicts  of  interest 

(a)  General  rule.  No  attorney,  law 
firm,  or  other  person  acting  in  a 
representative  capacity  shall  represent 
two  or  more  persons,  at  least  one  of 
whom  is  a  party  to  a  proceeding 
governed  by  this  subpart  B,  if  there  is,  as 
to  any  matter  relating  directly  or 
indirectly  to  the  proceeding  under  this 
subpart  B,  any  material  and  actual 
conflict  of  interest  between  the  persons 
represented. 

(b)  Certification  and  waiver.  No 
attorney,  law  firm,  or  other  person  may 
represent  two  or  more  parties  to  a 
proceeding  under  this  subpart  B,  or  a 
party  and  a  bank  to  which  notice  of  a 
proceeding  must  be  given  under  this 
subpart  B,  unless  the  attorney  certifies 
in  writing  at  the  time  of  filing  the  notice 
of  appearance  required  by  §  308.08:  (1) 
that  the  attorney  has  personally  and 
fully  discussed  the  possibility  of 
conflicts  of  interest  with  each  such  party 
or  bank;  (2)  that  each  such  party  or  bank 
has  advised  the  attorney  that  to  its 
knowledge  there  is  no  existing  or 
anticipated  material  conflict  between  its 
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interests  and  the  interests  of  others 
represented  by  the  same  attorney  or  his 
or  her  firm;  and  (3)  that  each  such  party 
or  bank  waives  any  right  it  might 
otherwise  have  had  to  assert  any  known 
conflicts  of  interest  or  to  assert  any  non- 
material  conflicts  of  interest  during  the 
course  of  the  proceeding,  including  any 
appeals. 

(c)  Disqualification.  The 
administrative  law  judge  may  take 
protective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest, 
including  issuance  of  an  order 
disqualifying  an  individual  or  firm  from 
appearing  in  a  representative  capacity 
in  that  proceeding. 

§  308.48  Ex  parte  communications. 

(a)  Definition.  "Ex  parte 
communication”  means  any  material 
oral  or  written  communication 
concerning  a  proceeding,  which  takes 
place  between  a  party  or  another  person 
interested  in  the  proceeding  and  the 
administrative  law  judge  handling  that 
proceeding,  any  member  of  the  Board,  or 
any  person  assisting  the  administrative 
law  judge  or  Board  in  preparing  a 
decision  with  respect  to  that  proceeding, 
and  which  was  neither  on  the  record  nor 
on  reasonable  prior  notice  to  all  parties. 
Requests  for  status  reports  are  not  ex 
parte  communications. 

(b)  Prohibition  on  ex  parte 
communications.  From  the  time  the 
Notice  is  served,  no  person,  including 
any  person  involved  in  the  decisional 
process  concerning  the  proceeding,  shall 
make  or  knowingly  cause  to  be  made  an 
ex  parte  communication  concerning  the 
proceeding. 

(c)  Communications  involving  the 
administrative  law  judge.  (1)  The 
administrative  law  judge  shall  not 
consult  anyone  within  the  FDIC  on  any 
matter  in  issue,  unless  upon  notice  and 
opportunity  for  all  parties  to  participate. 
This  section  shall  not  be  construed  as 
prohibiting  the  administrative  law  judge 
from  consulting  with  the  Office  of  the 
Executive  Secretary  concerning 
procedural  matters. 

(2)  The  administrative  law  judge  shall 
not  be  responsible  to,  or  subject  to  the 
supervision  or  direction  of,  any  officer, 
employee,  or  agent  of  the  FDIC  engaged 
in  the  performance  of  investigative  or 
prosecutorial  functions. 

(d)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  made,  all  such  written 
communications,  or  if  the 
communication  is  oral,  a  memorandum 
stating  the  substance  of  the 
communication,  shall  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties. 


(e)  Sanctions.  To  the  extent  consistent 
with  the  interests  of  justice  and  the 
policy  of  the  Act,  knowing  violation  of 
this  section  may  be  a  ground  for  a 
decision  adverse  to  a  party  who  violates 
this  section  or  may  be  a  ground  for 
suspension  or  disbarment  of  any  person 
engaging  in  such  conduct,  as  provided 
for  in  §  308.50. 

§  308.49  Sanctions. 

(a)  General  rule.  Appropriate 
sanctions  may  be  imposed  when  any 
counsel  or  party  has  acted,  or  failed  to 
act,  in  a  manner  required  by  applicable 
statute,  regulations,  or  order,  and  that 
act  or  failure  to  act  (1)  constitutes 
contemptuous  conduct;  (2)  has  in  a 
material  way  injured  or  prejudiced  some 
other  party  in  terms  of  substantive 
injury,  incurring  additional  expenses 
including  attorney’s  fees,  prejudicial 
delay,  or  otherwise;  (3)  is  a  clear  and 
unexcused  violation  of  an  applicable 
statute,  regulation,  or  order;  or  (4)  has 
unduly  delayed  the  proceeding. 

(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following:  (1)  Issuing  an  order 
against  the  party;  (2)  rejecting  or  striking 
any  testimony  or  documentary  evidence 
offered,  or  other  papers  filed,  by  the 
party;  (3)  precluding  the  party  from 
contesting  specific  issues  or  findings;  (4) 
precluding  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party;  (5)  precluding  the  party 
from  making  a  late  filing  or  conditioning 
a  late  filing  on  any  terms  that  are  just; 
and  (6)  assessing  reasonable  expenses, 
including  attorney’s  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act 

(c)  Limits  on  dismissal  as  a  sanction. 
No  recommendation  of  dismissal  shall 
be  made  by  the  administrative  law  judge 
or  granted  by  the  Board  based  on  the 
failure  to  hold  a  hearing  within  the  time 
period  called  for  in  this  Part  308.  or  on 
the  failure  of  an  administrative  law 
judge  to  render  a  recommended  decision 
within  the  time  period  called  for  in  this 
Part  308,  absent  a  finding  that  the  delay 

(1)  resulted  solely  or  principally  from  the 
conduct  of  the  FDIC  enforcement 
counsel;  (2)  that  the  conduct  of  the  FDIC 
enforcement  counsel  is  unexcused;  (3) 
that  the  moving  Respondent  took  all 
reasonable  steps  to  oppose  and  prevent 
the  subject  delay;  (4)  that  the  moving 
Respondent  has  been  materially 
prejudiced  or  injured;  and  (5)  that  no 
lesser  or  different  sanction  is  adequate. 

(d)  Procedure  for  imposition  of 
sanctions.  (1)  The  administrative  law 
judge,  upon  the  request  of  any  party,  or 
on  his  or  her  own  motion,  may  impose 
sanctions  in  accordance  with  this 


section,  provided  that  the  administrative 
law  judge  may  only  recommend  to  the 
Board  the  sanction  of  entering  a  final 
order  determining  the  case  on  the 
merits. 

(2)  No  sanction,  other  than  refusing  to 
accept  late  papers,  authorized  by  this 
section  shall  be  imposed  without  prior 
notice  to  all  parties  and  an  opportunity 
for  any  counsel  or  party  against  whom 
sanctions  would  be  imposed  to  be 
heard.  Such  opportunity  to  be  heard 
may  be  on  such  notice,  and  the  response 
may  be  in  such  form,  as  the 
administrative  law  judge  directs.  The 
opportunity  to  be  heard  may  be  limited 
to  an  opportunity  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
administrative  law  judge. 

(3)  Requests  for  the  imposition  of 
sanctions  by  any  party,  and  the 
imposition  of  sanctions,  shall  be  treated 
for  interlocutory  review  purposes  in  the 
same  manner  as  any  other  ruling  by  the 
administrative  law  judge. 

(3)  Section  not  exclusive.  Nothing  in 
this  section  shall  be  read  as  precluding 
the  administrative  law  judge  or  the 
Board  from  taking  any  other  action,  or 
imposing  any  restriction  or  sanction, 
authorized  by  applicable  statute  or 
regulation. 

§  308.50  Suspension  and  disbarment. 

(a)  Discretionary  suspension  and 
disbarment.  (1)  The  Board  may  suspend 
or  revoke  the  privilege  of  any  attorney 
to  appear  or  practice  before  the  FDIC  if. 
after  notice  of  and  opportunity  for 
hearing  in  the  matter,  that  attorney  is 
found  by  the  Board:  (i)  Not  to  possess 
the  requisite  qualifications  to  represent 
others,  (ii)  to  be  seriously  lacking  in 
character  or  integrity  or  to  have  engaged 
in  material  unethical  or  improper 
professional  conduct,  (iii)  to  have 
engaged  in,  or  aided  and  abetted,  a 
material  and  knowing  violation  of  the 
Act,  or  (iv)  to  have  engaged  in 
contemptuous  conduct  before  the  FDIC. 
Suspension  or  revocation  on  the  grounds 
set  forth  in  paragraphs  (ii).  (iii),  and  (iv) 
of  this  section  shall  only  be  ordered 
upon  a  further  finding  that  the  attorney’s 
conduct  or  character  was  sufficiently 
egregious  as  to  justify  suspension  or 
revocation. 

(2)  Unless  otherwise  ordered  by  the 
Board,  an  application  for  reinstatement 
by  a  person  suspended  or  disbarred 
under  paragraph  (a)(1)  of  this  section 
may  be  made  in  writing  at  any  time 
more  than  three  years  after  the  effective 
date  of  the  suspension  or  disbarment 
and,  thereafter,  at  any  time  more  than 
one  year  after  the  person’s  most  recent 
application  for  reinstatement  The 
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suspension  or  disbarment  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  for  good  cause  shown  or 
until,  in  the  case  of  a  suspension,  the 
suspension  period  has  expired.  An 
applicant  for  reinstatement  under  this 
provision  may,  in  the  Board’s  sole 
discretion,  be  afforded  a  hearing. 

(b)  Mandatory  suspension  and 
disbarment.  (1)  Any  attorney  who  has 
been  and  remains  suspended  or 
disbarred  by  a  court  of  the  United  States 
or  of  any  state,  territory,  district, 
commonwealth,  or  possession;  or  any 
person  who  has  been  and  remains 
suspended  or  barred  from  practice 
before  the  Office  of  the  Comptroller  of 
the  Currency,  the  Federal  Reserve 
Board,  the  Federal  Home  Loan  Bank 
Board,  the  Securities  and  Exchange 
Commission,  or  the  Commodity  Futures 
Trading  Commission;  or  any  person  who 
has  been  convicted  of  a  felony,  or  of  a 
misdemeanor  involving  moral  turpitude, 
within  the  last  ten  years,  shall  be 
suspended  automatically  from  appearing 
or  practicing  before  the  FDIC.  A 
disbarment,  suspension,  or  conviction 
within  the  meaning  of  this  paragraph  (b) 
shall  be  deemed  to  have  occurred  when 
the  disbarring,  suspending,  or  convicting 
agency  or  tribunal  enters  its  judgment  or 
order,  regardless  of  whether  an  appeal 
is  pending  or  could  be  taken,  and 
includes  a  judgment  or  an  order  on  a 
plea  of  nolo  contendere  or  on  consent, 
regardless  of  whether  a  violation  is 
admitted  in  the  consent. 

(a)  Any  person  appearing  or 
practicing  before  the  FDIC  who  is  the 
subject  of  an  order,  judgment,  decree,  or 
finding  of  the  types  set  forth  in 
paragraph  (b)(1)  of  this  section  shall 
promptly  file  with  the  Executive 
Secretary  a  copy  thereof,  together  with 
any  related  opinion  or  statement  of  the 
agency  or  tribunal  involved.  Failure  to 
file  any  such  paper  shall  not  impair  the 
operation  of  any  other  provision  of  this 
section. 

(3)  A  suspension  or  disbarment  under 
paragraph  (b)(1)  of  this  section  from 
practice  before  the  FDIC  shall  continue 
until  the  applicant  has  been  reinstated 
by  the  Board  for  good  cause  shown, 
provided  that  any  person  suspended  or 
disbarred  under  paragraph  (b)(1)  of  this 
section  shall  be  automatically  reinstated 
by  the  Executive  Secretary,  upon 
appropriate  application,  if  all  the 
grounds  for  suspension  under  the 
provisions  of  that  paragraph  are 
subsequently  removed  by  a  reversal  of 
the  conviction  (or  the  passage  of  time 
since  the  conviction)  or  termination  of 
the  underlying  suspension  or 
disbarment.  An  application  for 
reinstatement  on  any  other  grounds  by 


any  person  suspended  or  disbarred 
under  paragraph  (b)(1)  of  this  section 
may  be  filed  at  any  time  not  less  than 
one  year  after  the  applicant's  most 
recent  application.  An  applicant  for 
reinstatement  under  this  provision  may, 
in  the  Board’s  sole  discretion,  be 
afforded  a  hearing. 

(c)  Hearings  under  this  section. 
Hearings  conducted  under  this  section 
shall  be  conducted  in  substantially  the 
same  manner  as  other  hearings  under 
this  subpart  B,  provided  that  in 
proceedings  to  terminate  existing  FDIC 
suspension  or  disbarment  orders,  the 
person  seeking  the  termination  of  the 
order  shall  bear  the  burden  of  going 
forward  with  an  application  and  with 
proof,  and  that  the  Board  may,  in  its  sole 
discretion,  direct  that  any  proceeding  to 
terminate  an  existing  suspension  or 
disbarment  by  the  FDIC  be  limited  to 
written  submissions. 

(d)  Summary  suspension  for 
contemptuous  conduct.  A  finding  by  the 
administrative  law  judge  of 
contemptuous  conduct  during  the  course 
of  any  proceeding  shall  be  grounds  for 
summary  suspension  by  the 
administrative  law  judge  of  any  attorney 
or  other  representative  from  any  further 
participation  in  that  proceeding  for  the 
duration  of  that  proceeding. 

(e)  Practice  defined.  Unless  the  Board 
orders  otherwise,  for  the  purposes  of 
this  section,  practicing  before  the  FDIC 
includes,  but  is  not  limited  to,  (1) 
transacting  any  business  with  the  FDIC 
as  an  attorney  or  agent  for  any  other 
person  and  (2)  the  preparation  of  any 
statement,  opinion,  or  other  paper  by 
any  attorney,  which  statement,  opinion, 
or  paper  is  filed  with  the  FDIC  in  any 
registration  statement,  notification, 
application,  report,  or  other  document, 
with  the  consent  of  such  attorney. 

Subpart  C— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Disapproval  of  Acquisition  of  Control 

§  308.51  Scope. 

The  rules  and  procedures  in  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  in  connection  with  the 
disapproval  by  the  Board  or  its  designee 
of  a  proposed  acquisition  of  control  of 
an  insured  nonmember  bank. 

§  308.52  Grounds  for  disapproval. 

The  following  are  grounds  for 
disapproval  of  a  proposed  acquisition  of 
control  of  an  insured  nonmember  bank: 

(a)  The  proposed  acquisition  of 
control  would  result  in  a  monopoly  or 
would  be  in  furtherance  of  any 
combination  or  conspi*  ioy  to 
monopolize  or  attempt  to  monopolize 


the  banking  business  in  any  part  of  the 
United  States; 

(b)  The  effect  of  the  proposed 
acquisition  of  control  in  any  section  of 
the  United  States  may  be  to 
substantially  lessen  competition  or  to 
tend  to  create  a  monopoly  or  would  in 
any  other  manner  be  in  restraint  of 
trade,  and  the  anticompetitive  effects  of 
the  proposed  acquisition  of  control  are 
not  clearly  outweighed  in  the  public 
interest  by  the  probable  effect  of  the 
transaction  in  meeting  the  convenience 
and  needs  of  the  community  to  be 
served; 

(c)  The  financial  condition  of  any 
acquiring  person  might  jeopardize  the 
financial  stability  of  the  bank  or 
prejudice  the  interests  of  the  depositors 
of  the  bank; 

(d)  The  competence,  experience,  or 
integrity  of  any  acquiring  person  or  of 
any  of  the  proposed  management 
personnel  indicates  that  it  would  not  be 
in  the  interest  of  the  depositors  of  the 
bank,  or  in  the  interest  of  the  public,  to 
permit  such  person  to  control  the  bank; 
or 

(e)  Any  acquiring  person  neglects, 
fails,  or  refuses  to  furnish  to  the  FDIC  all 
the  information  required  by  the  FDIC. 

§  308.53  Notice  of  disapproval. 

(a)  General  rule.  (1)  Within  three  days 
of  the  decision  by  the  Board  or  its 
designee  to  disapprove  a  proposed 
acquisition  of  control  of  an  insured 
nonmember  bank,  a  written  notice  of 
disapproval  shall  be  mailed  by  first 
class  mail  to,  or  otherwise  served  upon, 
the  party  seeking  to  acquire  control. 

(2)  The  notice  of  disapproval  shall  (i) 
state  the  basis  for  the  disapproval,  and 
(ii)  indicate  that  (A)  a  hearing  may  be 
requested  by  filing  a  written  request 
with  the  Executive  Secretary  within  ten 
days  after  service  of  the  notice  of 
disapproval  and  (B)  if  a  hearing  is 
requested,  that  an  answer  to  the  notice 
of  disapproval,  as  required  by  §  308.54, 
must  be  filed  within  twenty  days  after 
service  of  the  notice  of  disapproval. 

(b)  Waiver  of  hearing.  Failure  to 
request  a  hearing  pursuant  to  this 
section  shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing  and  the  notice 
of  disapproval  shall  constitute  a  final 
and  unappealable  order. 

§  308.54  Answer  to  notice  of  disapproval. 

(a)  Contents.  An  answer  to  the  notice 
of  disapproval  of  a  proposed  acquisition 
of  control  shall  be  filed  within  twenty 
days  after  service  of  the  notice  of 
disapproval  and  shall  specifically  deny 
those  portions  of  the  notice  of 
disapproval  which  are  disputed.  Those 
portions  of  the  notice  of  disapproval 
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which  are  not  specifically  denied  are 
deemed  admitted  by  the  applicant.  Any 
hearing  under  this  subpart  C  shall  be 
limited  to  those  parts  of  the  notice  of 
disapproval  that  are  specifically  denied. 

(b)  Failure  to  answer.  Failure  of  a 
party  to  file  a  timely  answer  pursuant  to 
this  section  shall  be  deemed  a  waiver  of 
the  party’s  right  to  appear  at  a  hearing 
and  contest  the  disapproval,  and  the 
notice  of  disapproval  shall 
automatically  constitute  a  final  and 
unappealable  order. 

Subpart  D— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  of  Civil  Penalties  for 
Willful  Violations  of  the  Change  in 
Bank  Control  Act 

§  308.55  Scope. 

The  rules  and  procedures  of  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  to  assess  civil  penalties 
against  any  person  for  willful  violation 
of  the  Change  in  Bank  Control  Act  of 
1978,  or  any  regulation  or  order  issued 
pursuant  thereto,  in  connection  with  the 
affairs  of  an  insured  nonmember  bank. 

§  308.56  Assessment  of  penalties. 

(a)  Relevant  considerations.  The 
Board  or  its  designee  may,  in  its 
discretion,  assess  civil  penalties  for 
willful  violations  of  the  Change  in  Bank 
Control  Act  after  taking  into 
consideration  the  gravity  of  the  violation 
and  the  Respondent’s  financial 
resources,  good  faith,  and  any  other 
arguments,  information,  and  data 
submitted  by  the  Respondent. 

(b)  Amount.  The  Board  or  its  designee 
may  assess  against  the  Respondent  a 
penalty  of  not  more  than  $10,000  per  day 
for  each  day  the  violation  of  the  Change 
in  Bank  Control  Act  continues. 

§  308.57  Collection  of  penalties. 

The  FDIC  may  collect  any  civil 
penalty  assessed  pursuant  to  this 
subpart  by  agreement  with  the 
Respondent,  or  the  FDIC  may  bring  an 
action  against  the  Respondent  to 
recover  the  penalty  amount  in  the 
appropriate  United  States  district  court. 
All  penalties  collected  under  this  section 
shall  be  paid  over  to  the  Treasury  of  the 
United  States. 

Subpart  E— Rules  and  Procedures 
Applicable  to  Proceedings  for 
Involuntary  Termination  of  Insured 
Status 

§  308.58  Scope. 

(a)  Involuntary  termination  of 
insurance  pursuant  to  section  8(a)  of  the 
Act.  The  rules  and  procedures  in  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  in  connection  with  the 


involuntary  termination  of  the  insured 
status  of  an  insured  bank  or  an  insured 
branch  of  a  foreign  bank  pursuant  to 
section  8(a)  of  the  Act,  12  U.S.C.  1818(a). 

(b)  Involuntary  termination  of 
insurance  pursuant  to  section  8(p)  of  the 
Act.  The  rules  and  procedures  in 
§  308.63  of  this  subpart  E  shall  apply  to 
proceedings  in  connection  with  the 
involuntary  termination  of  the  insured 
status  of  an  insured  bank  or  an  insured 
branch  of  a  foreign  bank  pursuant  to 
section  8(p)  of  the  Act,  12  U.S.C.  1818(p). 
Subpart  B  shall  not  apply  to  proceedings 
under  section  8(p)  of  the  Act. 

§  308.59  Grounds  for  termination  of 
insurance. 

(a)  General  rule.  The  following  are 
grounds  for  involuntary  termination  of 
insurance  pursuant  to  section  8(a)  of  the 
Act: 

(1)  An  insured  bank  or  its  directors  or 
trustees  have  engaged  or  are  engaging  in 
unsafe  or  unsound  practices  in 
conducting  the  business  of  such  bank; 

(2)  An  insured  bank  is  in  an  unsafe  or 
unsound  condition  such  that  it  should 
not  continue  operations  as  an  insured 
bank;  or 

(3)  An  insured  bank  or  its  directors  or 
trustees  have  violated  an  applicable 
law,  rule,  regulation,  or  order,  or  any 
condition  imposed  in  writing  by  the 
FDIC  in  connection  with  the  granting  of 
any  application  or  other  request  by  the 
bank  or  have  violated  any  written 
agreement  entered  into  with  the  FDIC. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act  or  practice  committed 
outside  the  United  States  by  a  foreign 
bank  or  its  directors  or  trustees  which 
would  otherwise  be  a  ground  for 
termination  of  insured  status  under  this 
section  shall  be  a  ground  for  termination 
if  the  Board  finds: 

(1)  The  act  or  practice  has  been,  is,  or 
is  likely  to  be  a  cause  of,  or  carried  on  in 
connection  with  or  in  furtherance  of,  an 
act  or  practice  committed  within  any 
state,  territory,  or  possession  of  the 
United  States  or  the  District  of  Columbia 
that,  in  and  of  itself,  would  be  an 
appropriate  basis  for  action  by  the 
FDIC;  or 

(2)  The  act  or  practice  committed 
outside  the  United  States,  if  proven, 
would  adversely  affect  the  insurance 
risk  of  the  FDIC. 

(c)  Failure  of  foreign  bank  to  secure 
removal  of  personnel.  The  failure  of  a 
foreign  bank  to  comply  with  any  order 
of  removal  or  prohibition  issued  by  the 
Board  under  subpart  G  or  the  failure  of 
any  person  associated  with  a  foreign 
bank  to  appear  promptly  as  a  party  to  a 
proceeding  pursuant  to  subpart  G  shall 
be  a  ground  for  termination  of  insurance 
of  deposits  in  any  branch  of  the  bank. 


§  308.60  Order  of  correction. 

(a)  Notice  to  bank.  (1)  Upon  a  finding 
by  the  Board  or  its  designee  pursuant  to 
§  308.59  of  an  unsafe  or  unsound 
practice  or  condition  or  of  a  violation, 
there  shall  be  served  upon  the  insured 
bank  an  Order  of  Correction  specifying 
the  findings  and  ordering  correction  of 
the  practices,  conditions,  or  violations 
within  one  hundred  twenty  days  after 
receipt  of  an  Order  of  Correction. 

(2)  A  shorter  period  of  correction  of 
not  less  than  twenty  days  may  be  fixed 
in  any  case  where  the  Board  or  its 
designee,  in  its  discretion,  has 
determined  that  the  insurance  risk  of  the 
FDIC  is  unduly  jeopardized,  or  may  be 
fixed  by  the  Comptroller  of  the  Currency 
in  the  case  of  a  national  bank,  a  district 
bank,  or  an  insured  federal  branch  of  a 
foreign  bank,  by  the  state  authority  in 
the  case  of  an  insured  nonmember  bank, 
including  an  insured  State  branch  of  a 
foreign  bank,  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in  the 
case  of  a  state  member  bank,  or  by  the 
Federal  Home  Loan  Bank  Board  in  the 
case  of  an  insured  federal  savings  bank. 

(b)  Notice  to  supervisory  authority. 
The  Executive  Secretary  shall  also  serve 
the  Order  of  Correction  on  the 
Comptroller  of  the  Currency  in  the  case 
of  a  national  bank,  a  district  bank,  or  an 
insured  federal  branch  of  a  foreign  bank, 
on  the  Board  of  Governors  of  the 
Federal  Reserve  System  in  the  case  of  a 
state  member  bank,  on  the  Federal 
Home  Loan  Bank  Board  in  the  case  of  an 
insured  federal  savings  bank,  and  on  the 
appropriate  state  supervisory  authority 
in  the  case  of  an  insured  state  bank, 
including  a  state  branch  of  a  foreign 
bank,  for  the  purpose  of  securing 
correction  of  the  practices  or  violations 
of  the  bank  or  its  directors  or  trustees, 
or  of  the  condition  of  the  bank. 

§  308.61  Notice  of  intent  to  terminate. 

Unless  correction  of  the  practices, 
condition,  or  violations  specified  in  the 
Order  of  Correction  is  made  within  the 
time  period  provided  therein,  the  Board 
or  its  designee,  if  it  determines  to 
proceed  further,  shall  cause  to  be  served 
upon  the  insured  bank  a  Notice  of  its 
intention  to  terminate  insured  status  not 
less  than  thirty  days  after  the  service  of 
that  Notice. 

§  308.62  Notice  to  depositors. 

If  the  Board  enters  an  order 
terminating  the  insured  status  of  a  bank 
or  branch,  the  bank  shall,  on  the  day 
that  order  becomes  final,  or  on  such 
other  day  as  that  order  prescribes,  mail 
a  notification  of  termination  of  insured 
status  to  each  depositor  at  the 
depositor's  last  address  of  record  on  the 
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books  of  the  bank  or  branch.  The  bank 
shall  also  publish  the  notification  in  two 
issues  of  a  local  newspaper  of  general 
circulation  and  shall  furnish  the  FDIC 
with  proof  of  such  publications.  The 
notification  to  depositors  shall  include 
information  provided  in  substantially 
the  following  form: 

Notice 

(Date) _ 

1.  The  status  of  the _ ,  as  an 

(insured  bank)  (insured  branch)  under 
the  provisions  of  the  Federal  Deposit 
Insurance  Act,  will  terminate  as  of  the 

close  of  business  on  the _ day  of 

_ ,19 _ _ 

2.  Any  deposits  made  by  you  after 
that  date,  either  new  deposits  or 
additions  to  existing  deposits,  will  not 
be  insured  by  the  Federal  Deposit 
Insurance  Corporation. 

3.  Insured  deposits  in  the  (bank) 

(branch)  on  the _ day  of _ , 

19 _ ,  will  continue  to  be  insured,  as 

provided  by  the  Federal  Deposit 
Insurance  Act,  for  2  years  after  the  close 

of  business  on  the _ day  of _ , 

19 _ .  Provided,  however,  that  any 

withdrawals  after  the  close  of  business 

on  the _ day  of _ ,  19 _ ,  will 

reduce  the  insurance  coverage  by  the 
amount  of  such  withdrawals. 


(Name  of  bank  or  branch) 


(Address) 

The  notification  may  include  any 
additional  information  the  bank  deems 
advisable,  provided  that  the  information 
required  by  this  section  shall  be  set 
forth  in  a  conspicuous  manner  on  the 
first  page  of  the  notification. 

§  308.63  Involuntary  termination  of 
Insured  status  for  failure  to  receive 
deposits. 

(a)  Notice  to  show  cause.  When  the 
Board  or  its  designee  has  evidence  that 
an  insured  bank  is  not  engaged  in  the 
business  of  receiving  deposits,  other 
than  trust  funds,  the  Board  or  its 
designee  shall  be  given  written  notice  of 
this  evidence  to  the  bank  and  shall 
direct  the  bank  to  show  cause  why  its 
insured  status  should  not  be  terminated 
under  the  provisions  of  section  8(p)  of 
the  Act.  The  bank  shall  have  thirty  days 
after  receipt  of  the  notice,  or  such  longer 
period  as  is  prescribed  in  the  notice,  to 
submit  affidavits,  other  written  proof, 
and  any  legal  arguments  that  it  is 
engaged  in  the  business  of  receiving 
deposits  other  than  trust  funds. 

(b)  Notice  of  termination  date.  If,  upon 
consideration  of  the  affidavits,  other 
written  proof,  and  legal  arguments,  the 
Board  determines  that  the  bank  is  not 
engaged  in  the  business  of  receiving 


deposits,  other  than  trust  funds,  the 
finding  shall  be  conclusive  and  the 
Board  shall  notify  the  bank  that  its 
insured  status  will  terminate  at  the 
expiration  of  the  first  full  semiannual 
assessment  period  following  issuance  of 
that  notification. 

(c)  Notification  to  depositors  of 
termination  of  insured  status.  Within 
the  time  specified  by  the  Board  and 
prior  to  the  date  of  termination  of  its 
insured  status,  the  bank  shall  mail  a 
notification  of  termination  of  insured 
status  to  each  depositor  at  the 
depositor’s  last  address  of  record  on  the 
books  of  the  bank.  The  bank  shall  also 
publish  the  notification  in  two  issues  of 
a  local  newspaper  of  general  circulation 
and  shall  furnish  the  FDIC  with  proof  of 
such  publications.  The  notification  to 
depositors  shall  include  information 
provided  in  substantially  the  following 
form: 

Notice 

(Date)—. _ 

The  status  of  the _ as  an 

(insured  bank)  (insured  branch)  under 
the  Federal  Deposit  Insurance  Act,  will 

terminate  on  the _ day  of _ , 

19 _ ,  and  its  deposits  will  thereupon 

cease  to  be  insured. 


(Name  of  bank  or  branch) 


(Address) 

The  notification  may  include  any 
additional  information  the  bank  deems 
advisable,  provided  that  the  information 
required  by  this  section  shall  be  set 
forth  in  a  conspicuous  manner  on  the 
first  page  of  the  notification. 

Subpart  F— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Cease-and-Desist  Orders 

§  308.64  Scope. 

(a)  Cease-and-desist  proceedings 
under  section  8  of  the  Act.  The  rules  and 
procedures  of  this  subpart  and  subpart  B 
shall  apply  to  proceedings  to  order  an 
insured  nonmember  bank  or  its  official 
to  cease  and  desist  from  practices  and 
violations  described  in  section  8(b)  of 
the  Act,  provided  that  the  provisions  of 
subpart  B  shall  not  apply  to  the  issuance 
of  temporary  cease-and-desist  orders 
pursuant  to  section  8(c)  of  the  Act. 

(b)  Proceedings  under  the  Securities 
Act  of  1934.  (1)  The  rales  and  procedures 
of  this  subpart  and  subpart  B  shall  apply 
to  proceedings  by  the  Board  to  order  a 
municipal  securities  dealer  or  a  person 
associated  with  a  municipal  securities 
dealer  to  cease  and  desist  from  any 
violation  of  law  or  regulation  specified 
in  section  15B(c)(5)  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  15 


U.S.C.  780-4(c)(5),  where  the  municipal 
securities  dealer  is  an  insured 
nonmember  bank  or  a  subsidiary 
thereof. 

(2)  The  rules  and  procedures  of  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  by  the  Board  to  order  a 
clearing  agency  or  transfer  agent  to 
cease  and  desist  from  failure  to  comply 
with  the  applicable  provisions  of 
sections  17, 17A,  and  19  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  15 
U.S.C.  78q,  78q-l,  78s,  and  the 
applicable  rules  and  regulations 
thereunder,  where  the  clearing  agency 
or  transfer  agent  is  an  insured 
nonmember  bank  or  a  subsidiary 
thereof. 

§  308.65  Grounds  for  cease-and-desist 
orders. 

(a)  General  Rule.  The  Board  or  its 
designee  may  issue  and  have  served 
upon  any  insured  nonmember  bank  or 
its  official  a  Notice,  as  described  in 
section  308.20  of  subpart  B,  if: 

(1)  In  the  opinion  of  the  Board  or  its 
designee  the  bank  or  official  is  engaging 
or  has  engaged  in  an  unsafe  or  unsound 
practice; 

(2)  The  Board  or  its  designee  has 
reasonable  cause  to  believe  the  bank  or 
official  is  about  to  engage  in  an  unsafe 
or  unsound  practice  in  conducting  the 
business  of  such  bank;  or 

(3)  In  the  opinion  of  the  Board  or  its 
designee,  the  bank  or  official  has 
violated,  or  there  is  reasonable  cause  to 
believe  that  the  bank  or  official  is  about 
to  violate,  a  law,  rule,  or  regulation,  or 
any  condition  the  FDIC  has  imposed  in 
writing  in  connection  with  granting  an 
application  or  other  request  by  the  bank, 
or  any  written  agreement  with  the  FDIC. 

(b)  Extraterritorial  acts  of  foreign 
banks.  An  act  or  practice  committed 
outside  the  United  States  by  a  foreign 
bank  or  its  official  that  would  otherwise 
be  a  ground  for  issuing  a  cease-and- 
desist  order  under  paragraph  (a)  of  this 
section  or  a  temporary  cease-and-desist 
order  under  §  308.68  of  this  subpart, 
shall  be  a  ground  for  an  order  if  the 
Board  or  its  designee  finds  that: 

(1)  The  act  or  practice  has  been,  is,  or 
is  likely  to  be  a  cause  of,  or  carried  on  in 
connection  with  or  in  furtherance  of,  an 
act  or  practice  committed  within  any 
state,  territory,  or  possession  of  the 
United  States  or  the  District  of  Columbia 
which  act  or  practice,  in  and  of  itself, 
would  be  an  appropriate  basis  for  action 
by  the  FDIC;  or 

(2)  The  act  or  practice,  if  proven, 
would  adversely  affect  the  insurance 
risk  of  the  FDIC. 
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§  308.66  Notice  to  state  supervisory 
authority. 

The  Board  or  its  designee  shall  give 
the  appropriate  state  supervisory 
authority  notification  of  its  intent  to 
institute  a  proceeding  pursuant  to 
subpart  F,  and  the  grounds  thereof.  Any 
proceedings  shall  be  conducted 
according  to  subpart  F,  unless,  within 
the  time  period  specified  in  such 
notification,  the  state  supervisory 
authority  has  effected  satisfactory 
corrective  action. 

§  308.67  Effective  date  of  order  and 
service  on  bank. 

(a)  Effective  date.  A  cease-and-desist 
order  issued  by  the  Board  after  a 
hearing,  and  a  cease-and-desist  order 
issued  based  upon  a  default,  shall 
become  effective  at  the  expiration  of 
thirty  days  after  the  service  of  the  order 
upon  the  bank  or  its  official.  A  cease- 
and-desist  order  issued  upon  consent 
shall  become  effective  at  the  time 
specified  therein.  All  cease-and-desist 
orders  shall  remain  effective  and 
enforceable,  except  to  the  extent  they 
are  stayed,  modified,  terminated,  or  set 
aside  by  the  Board  or  its  designee  or  by 
a  reviewing  court. 

(b)  Service  on  banks.  In  cases  where 
the  bank  is  not  the  Respondent,  the 
cease-and-desist  order  shall  also  be 
served  upon  the  bank. 

§  308.68  Temporary  cease-and-desist 
order. 

(a)  Issuance.  (1)  When  the  Board  or  its 
designee  determines  that  the  violation, 
threatened  violation,  or  the  unsafe  or 
unsound  practice,  as  specified  in  the 
Notice,  or  the  continuation  thereof,  is 
likely  to  cause  insolvency  or  substantial 
dissipation  of  assets  or  earnings  of  the 
bank,  or  is  likely  to  seriously  weaken 
the  condition  of  the  bank  of  otherwise 
seriously  prejudice  the  interests  of  its 
depositors  prior  to  the  completion  of  the 
proceedings  under  section  8(b)  of  the 
Act  and  §  308.65  of  this  subpart,  trie 
Board  or  its  designee  may  issue  a 
temporary  order  requiring  the  bank  or 
its  official  to  immediately  cease  and 
desist  from  any  such  violation  or 
practice  and  to  take  affirmative  action 
to  prevent  such  insolvency,  dissipation, 
condition,  or  prejudice  pending 
completion  of  the  proceedings  under 
section  8(b)  of  the  Act. 

(2)  The  temporary  order  shall  be 
served  upon  the  bank  or  official  named 
therein  and  shall  also  be  served  upon 
the  bank  in  the  case  where  the 
temporary  order  applies  only  to  an 
official  of  the  bank. 

(b)  Effective  date.  A  temporary  order 
shall  become  effective  when  served 
upon  the  bank  or  its  official.  Unless  the 


temporary  order  is  set  aside,  limited,  or 
suspended  by  a  court  in  proceedings 
authorized  under  section  8(c)(2)  of  the 
Act,  the  temporary  order  shall  remain 
effective  and  enforceable  pending 
completion  of  administrative 
proceedings  pursuant  to  section  8(b)  of 
the  Act  and  entry  of  an  order  which  has 
become  final. 

(c)  Subpart  B  does  not  apply.  The 
provisions  of  subpart  B  shall  not  apply 
to  the  issuance  of  temporary  orders 
under  this  section. 

Subpart  G— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Removal  and  Suspension  Orders 

§  308.69  Scope. 

The  rules  and  procedures  of  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  to  remove,  or  prohibit  from 
further  participation  in  the  conduct  of 
the  affairs  of  a  bank  as  provided  in 
section  8(e)  of  the  Act,  12  U.S.C.  1818(e), 
any  director,  officer,  or  other  person 
participating  in  the  conduct  of  the 
affairs  of  an  insured  nonmember  bank, 
provided  that  the  provisions  of  subpart 
B  shall  not  apply  to  issuance  of  a 
temporary  suspension  order  pursuant  to 
section  8(e)(4)  of  the  Act. 

§  308.70  Grounds  for  removal  or 
prohibition. 

(a)  Removal  of  director  or  officer.  The 
Board  or  its  designee  may  issue  and 
have  served  upon  a  director  or  officer  of 
any  insured  nonmember  bank  and  on 
such  jank  a  Notice  of  intent  to  remove  a 
director  or  officer  from  office  when  in 
the  opinion  of  the  Board  or  its  designee: 

(1)  (i)  The  director  or  officer  has 
committed  any  violation  of  law,  rule, 
regulation,  or  of  a  cease-and-desist 
order  which  has  become  final;  or  has 
engaged  or  participated  in  any  unsafe  or 
unsound  practice  in  connection  with  the 
bank;  or  has  committed  or  engaged  in 
any  act,  omission,  or  practice  which 
constitutes  a  breach  of  fiduciary  duty  as 
a  director  or  officer; 

(ii)  The  violation,  practice,  or  breach 
of  fiduciary  duty  is  one  involving 
personal  dishonesty  on  the  part  of  such 
director  or  officer,  or  is  one  which 
demonstrates  the  director’s  or  officer’s 
willful  or  continuing  disregard  for  the 
safety  or  soundness  of  the  bank;  and 

(iii)  The  bank  has  suffered  or  will 
probably  suffer  substantial  financial 
loss  or  other  damage,  or  the  interests  of 
its  depositors  could  be  seriously 
prejudiced  by  reason  of  such  violation, 
practice,  or  breach  of  fiduciary  duty,  or 
the  director  or  officer  has  received 
financial  gain  by  reason  of  such 
violation,  practice,  or  breach  of 
fiduciary  duty;  or 


(2)  The  director  or  officer 

(i)  Has  engaged  in  conduct  or 
practices  with  respect  to  another 
insured  bank  or  other  business 
institution  that  resulted  in  substantial 
financial  loss  or  other  damage; 

(ii)  Has  evidenced  either  personal 
dishonesty  or  a  willful  or  continuing 
disregard  for  the  safety  or  soundness  of 
the  previously  affected  institution  or  of 
the  subject  insured  bank;  and 

(iii)  Has  evidenced  unfitness  to 
continue  as  a  director  or  officer  of  an 
insured  bank;  or 

(3)  The  director  or  officer  has 
committed  any  violation  of  the 
Depository  Institution  Management 
Interlocks  Act. 

(b)  Prohibition  of  person  who  has 
participated  in  conduct  of  bank.  The 
Board  or  its  designee  may  issue,  and 
have  served  upon  any  person  who  has 
participated  in  the  conduct  of  the  affairs 
of  an  insured  nonmember  bank,  a  Notice 
of  intention  to  prohibit  the  individual’s 
further  participation  in  any  manner  in 
the  conduct  of  the  affairs  of  the  bank 
when  in  the  opinion  of  the  Board  or  its 
designee  the  individual; 

(1)  Has  engaged  in  conduct  or 
practices  with  respect  to  such  bank  or 
other  insured  bank  or  other  business 
institution  that  resulted  in  substantial 
financial  loss  or  other  damage; 

(2)  Has  evidenced  either  personal 
dishonesty  or  a  willful  or  continuing 
disregard  for  the  safety  or  soundness  of 
the  previously  affected  institution  or  of 
the  subject  insured  bank;  and 

(3)  Has  evidenced  unfitness  to 
participate  in  the  conduct  of  the  affairs 
of  an  insured  bank. 

§  308.71  Notice  to  state  supervisory 
authority. 

The  Board  or  its  designee  shall  give 
the  appropriate  state  supervisory 
authority  notification  of  its  intent  to 
institute  a  proceeding  pursuant  to  this 
subpart  G,  and  the  grounds  therefor.  The 
proceeding  shall  be  conducted  according 
to  this  subpart  G  unless  within  the  time 
specified  in  such  notification,  the  state 
supervisory  authority  has  effected 
satisfactory  corrective  action. 

§  308.72  Effective  date  of  removal  or 
prohibition  order. 

An  order  of  removal  or  prohibition 
issued  by  the  Board  after  a  hearing,  and 
an  order  of  removal  or  prohibition 
issued  on  default,  shall  become  effective 
at  the  expiration  of  thirty  days  after  the 
service  of  the  order  upon  the 
Respondent  and  the  bank.  An  order 
issued  upon  consent  shall  become 
effective  at  the  time  specified  therein. 
All  orders  shall  remain  effective  and 
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enforceable,  except  to  the  extent  that 
they  are  stayed,  modified,  terminated,  or 
set  aside  by  the  Board  or  its  designee  or 
by  a  reviewing  court. 

§  308.73  Temporary  suspension  order. 

(a)  Issuance.  (1)  The  Board  may 
suspend  from  office  or  prohibit  from 
further  participation  in  the  conduct  of 
the  affairs  of  an  insured  nonmember 
bank,  a  director,  an  officer,  or  any  other 
person  participating  in  the  conduct  of 
the  affairs  of  such  bank  pending  the 
completion  of  the  proceeding  initiated 
by  the  Notice  issued  pursuant  to  section 
8(e)(l)(2)  of  the  Act  and  section  308.70  of 
this  subpart  G  when  the  Board  deems 
the  suspension  necessary  for  the 
protection  of  the  bank  or  the  interests  of 
its  depositors. 

(2)  The  temporary  suspension  order 
shall  be  served  upon  the  individual 
being  suspended  or  prohibited  and  upon 
the  bank. 

(b)  Effective  date.  A  suspension  or 
prohibition  shall  become  effective  when 
served  upon  the  individual  being 
suspended  or  prohibited.  Unless  set 
aside,  limited,  or  suspended  by  a  court 
in  proceedings  authorized  by  the  Act, 
the  temporary  suspension  order  shall 
remain  effective  and  enforceable 
pending  completion  of  the 
administrative  proceedings  and  entry  of 
an  order  which  has  become  final 
pursuant  to  the  provisions  of  section 
8(e)(5)  of  the  Act. 

(c)  Subpart  B  does  not  apply.  The 
provision  of  subpart  B  shall  not  apply  to 
the  issuance  of  temporary  suspension 
orders  under  this  section. 

Subpart  H— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Assessment  and  Collection  of  Civil 
Penalties  for  the  Violation  of  Cease- 
and-Desist  Orders  and  of  Certain 
Federal  Statutes 

§  308.74  Scope. 

(a)  General  rule.  The  rules  and 
procedures  in  this  subpart  and  subpart  B 
shall  apply  to  proceedings  to  assess  and 
collect  civil  penalties  from: 

(1)  An  insured  nonmember  bank  or  its 
official  where  the  bank  or  official  has 
violated  the  terms  of  any  order  which 
has  become  final  and  was  issued 
pursuant  to  section  8(b)(c)  or  (s)  of  the 
Act; 

(2)  An  insured  nonmember  bank  or  its 
official  where  the  bank  or  official  has 
violated  the  provisions  of  section  22(h), 
23A,  or  23B  of  the  Federal  Reserve  Act 
12  U.S.C.  375b,  371c,  or  371c-l  or  any 
rule  or  regulation  promulgated 
thereunder; 

(3)  An  insured  nonmember  bank  or  its 
official  where  the  bank  or  official  has 


violated  the  provisions  of  section 
106(b)(2)  of  the  Bank  Holding  Company 
Act,  as  amended,  12  U.S.C.  1972(2),  or 
any  rule  or  regulation  promulgated 
thereunder;  or 

(4)  An  insured  nonmember  bank  or  its 
official  where  the  bank  or  official  has 
violated  the  provisions  of  Chapter  40  of 
Title  12  of  the  United  States  Code,  or 
any  rule,  regulation,  or  order  issued 
thereunder  by  the  FDIC. 

(b)  Definition  of  “has  violated”.  As 
used  in  this  subpart,  the  term  “has 
violated”  includes,  but  is  not  limited  to, 
any  action,  alone  or  with  others,  for  or 
towards  causing,  bringing  about, 
participating  in,  counseling,  or  aiding  or 
abetting  a  violation. 

§  308.75  Assessment  of  penalties. 

(a)  Assessment.  The  civil  penalty  shall 
be  assessed  upon  service  of  the  Notice 
of  Assessment  and  shall  automatically 
become  final  and  unappealable  unless 
the  Respondent  both  (1)  requests  a 
hearing  pursuant  to  the  provisions  of 

§  308.20  and  (2)  answers  the  Notice 
pursuant  to  the  provisions  of  §  308.21  of 
subpart  B. 

(b)  Relevant  considerations.  In 
determining  the  amount  of  the  civil 
penalty  to  be  assessed,  the  Board  or  its 
designee  shall  consider  the  financial 
resources  and  good  faith  of  the  bank  or 
official,  the  gravity  of  the  violation,  the 
history  of  previous  violations,  and  any 
such  other  matters  as  justice  may 
require. 

(c)  Amount.  The  Board  or  its  designee 
may  assess  upon  the  bank  or  official  a 
civil  penalty  of  not  more  than  $1,000  per 
day  for  each  day  the  violation  of  an 
order  or  statute  specified  in  §  308.74  of 
this  subpart  continues. 

§  308.76  Effective  date  of,  and  payment 
under,  an  order  to  pay. 

(a)  Effective  date.  (1)  Unless 
otherwise  provided  in  the  Notice,  except 
in  situations  covered  by  paragraph  (a)(2) 
of  this  section,  civil  penalties  assessed 
pursuant  to  this  subpart  are  due  and 
payable  sixty  days  after  the  Notice  is 
served  upon  the  Respondent. 

(2)  If  the  Respondent  both  requests  a 
hearing  and  serves  an  answer,  civil 
penalties  assessed  pursuant  to  this 
subpart  are  due  and  payable  sixty  days 
after  an  order  to  pay,  issued  after  the 
hearing  or  upon  default,  is  served  upon 
the  Respondent,  unless  the  order 
provides  for  a  different  period  of 
payment.  Civil  penalties  assessed 
pursuant  to  an  order  to  pay  issued  upon 
consent  are  due  and  payable  within  the 
time  specified  therein. 

(b)  Payment.  All  penalties  collected 
under  this  section  shall  be  paid  over  to 
the  Treasury  of  the  United  States. 


Subpart  I— Rules  and  Procedures  for 
Imposition  of  Sanctions  Upon 
Municipal  Securities  Dealers  or 
Persons  Associated  With  Them  and 
Clearing  Agencies  or  Transfer  Agents 

§  308.77  Scope. 

The  rules  and  procedures  in  this 
subpart  and  subpart  B  shall  apply  to 
proceedings  by  the  Board  or  its 
designee: 

(a)  To  censure,  limit  the  activities  of, 
suspend,  or  revoke  the  registration  of, 
any  municipal  securities  dealer  for 
which  the  FDIC  is  the  appropriate 
regulatory  agency; 

(b)  To  censure,  suspend,  or  bar  from 
being  associated  with  such  a  municipal 
securities  dealer,  any  person  associated 
with  such  a  municipal  securities  dealer, 
and 

(c)  To  deny  registration  to,  censure, 
limit  the  activities  of,  suspend,  or  revoke 
the  registration  of,  any  transfer  agent  or 
clearing  agency  for  which  the  FDIC  is 
the  appropriate  regulatory  agency. 

This  subpart  and  subpart  B  shall  not 
apply  to  proceedings  to  postpone  or 
suspend  registration  of  a  transfer  agent 
or  clearing  agency  pending  final 
determination  of  denial  or  revocation  of 
registration. 

§  308.78  Grounds  for  imposition  of 
sanctions. 

(a)  Action  under  section  15(b)(4)  of 
the  Securities  Exchange  Act  of  1934.  The 
Board  or  its  designee  may  issue  and 
have  served  upon  any  municipal 
securities  dealer  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  or 
any  person  associated  or  seeking  to 
become  associated  with  a  municipal 
securities  dealer  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  Notice  of  its  intention  to 
censure,  limit  the  activities  or  functions 
or  operations  of,  suspend,  or  revoke  the 
registration  of,  such  municipal  securities 
dealer,  or  to  censure,  suspend,  or  bar  the 
person  from  being  associated  with  the 
municipal  securities  dealer,  when  the 
Board  or  its  designee  determines: 

(1)  That  such  municipal  securities 
dealer  or  such  person  (i)  has  committed 
any  prohibited  act  or  omitted  any 
required  act  specified  in  subparagraph 
(A),  (D),  or  (E)  of  section  15(b)(4)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78o),  (ii)  has  been 
convicted  of  any  offense  specified  in 
section  15(b)(4)(B)  of  that  act  within  10 
years  of  commencement  of  proceedings 
under  this  subpart,  or  (iii)  is  enjoined 
from  any  act,  conduct,  or  practice 
specified  in  section  15(b)(4)(C)  of  that 
act;  and 
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(2)  That  is  in  the  public  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (a)  of  this  section. 

(b)  Action  under  sections  17  and  17A 
of  Securities  Exchange  Act  of  1934.  The 
Board  or  its  designee  may  issue,  and 
have  served  upon  any  transfer  agent  or 
clearing  agency  for  which  the  FDIC  is 
the  appropriate  regulatory  agency,  a 
written  Notice  of  its  intention  to  deny 
registration  to,  censure,  place  limitations 
on  the  activities  or  functions  or 
operations  of,  suspend,  or  revoke  the 
registration  of,  the  transfer  agent  or 
clearing  agency,  when  the  Board  or  its 
designee  determines: 

(1)  That  the  transfer  agent  or  clearing 
agency  has  willfully  violated,  or  is 
unable  to  comply  with,  any  applicable 
provision  of  section  17  or  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  or  any  applicable  rule  or 
regulation  issued  pursuant  thereto:  and 

(2)  That  it  is  in  the  public  interest  to 
impose  any  of  the  sanctions  set  forth  in 
paragraph  (b)  in  this  section. 

§  308.79  Notice  to  and  consultation  with 
the  Securities  and  Exchange  Commission. 

Before  initiating  any  proceedings 
under  §  308.78,  the  FDIC  shall:  (a)  notify 
the  Securities  and  Exchange 
Commission  of  the  identity  of  the 
municipal  securities  dealer  or 
associated  person  against  whom 
proceedings  are  to  be  initiated,  and  the 
nature  of  and  basis  for  the  proposed 
action;  and  (b)  consult  with  the 
Commission  concerning  the  effect  of  the 
proposed  action  on  the  protection  of 
investors  and  the  possibility  of 
coordinating  the  action  with  any 
proceeding  by  the  Commission  against 
the  municipal  securities  dealer  or 
associated  person. 

§  308.80  Effective  date  of  order  imposing 
sanctions. 

An  order  issued  by  the  Board  after  a 
hearing  or  an  order  issued  upon  a 
default  shall  become  effective  at  the 
expiration  of  thirty  days  after  the 
service  of  the  order,  except  that  an  order 
of  censure,  denial,  or  revocation  of 
registration  is  effective  when  served.  An 
order  issued  upon  consent  shall  become 
effective  at  the  time  specified  therein. 

All  orders  shall  remain  effective  and 
enforceable  except  to  the  extent  they 
are  stayed,  modified,  terminated,  or  set 
aside  by  the  Board,  its  designee,  or  a 
reviewing  court,  provided  that  orders  of 
suspension  shall  continue  in  effect  no 
longer  than  twelve  months. 


Subpart  J— Rules  and  Procedures 
Relating  to  Exemption  Proceedings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 
§  308.81  Scope. 

The  rules  and  procedures  of  this 
subpart  J  shall  apply  to  proceedings  by 
the  Board  or  its  designee  to  exempt,  in 
whole  or  in  part,  an  issuer  of  securities 
from  the  provisions  of  sections  12(g),  13, 
14(a),  14(c),  14(d),  or  14(f)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  15  U.S.C.  78l,  78m,  78n(a),  (c) 

(d)  or  (f),  or  to  exempt  an  officer  or  a 
director  or  beneficial  owner  of  securities 
of  such  an  issuer  from  the  provisions  of 
section  16  of  that  act,  15  U.S.C.  78p. 

§  308.82  Application  for  exemption. 

Any  interested  person  may  file  a 
written  application  for  an  exemption 
under  this  subpart  with  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
Washington.  DC  20429.  The  application 
shall  specify  the  exemption  sought  and 
the  reason  therefor,  and  shall  include  a 
statement  indicating  why  the  exemption 
would  be  consistent  with  the  public 
interest  or  the  protection  of  investors. 

§  308.83  Newspaper  notice. 

(a)  General  rule.  If  the  Board  or  its 
designee,  in  its  sole  discretion,  decides 
to  further  consider  an  application  for 
exemption,  there  shall  be  served  upon 
the  applicant  instructions  to  publish  one 
notification  in  a  newspaper  of  general 
circulation  in  the  community  where  the 
main  office  of  the  issuer  is  located.  The 
applicant  shall  furnish  proof  of  such 
publication  to  the  Executive  Secretary 
or  such  other  person  as  may  be  directed 
in  the  instructions. 

(b)  Contents.  The  notification  shall 
contain  (1)  the  name  and  address  of  the 
issuer  and  the  name  and  title  of  the 
applicant,  (2)  the  exemption  sought,  (3)  a 
statement  that  a  hearing  will  be  held, 
and  (4)  a  statement  that  within  thirty 
days  of  publication  of  the  newspaper 
notice,  interested  persons  may  submit  to 
the  FDIC  written  comments  on  the 
application  for  exemption  and  a  written 
request  for  an  opportunity  to  be  heard. 
The  address  of  the  FDIC  must  appear  in 
the  notice. 

§  308.84  Notice  of  hearing. 

Within  ten  days  after  expiration  of  the 
period  for  receipt  of  comments  pursuant 
to  §  308.83,  the  Executive  Secretary  shall 
serve  upon  the  applicant  and  any  person 
who  has  requested  an  opportunity  to  be 
heard  written  notification  indicating  the 
place  and  time  of  the  hearing.  The 
hearing  shall  be  held  not  later  than 
thirty  days  after  service  of  the 


notification  of  hearing.  The  notification 
shall  contain  the  name  and  address  of 
the  presiding  officer  designated  by  the 
Executive  Secretary  and  a  statement  of 
the  matters  to  be  considered. 

§308.85  Hearing. 

(a)  Proceedings  are  informal.  Formal 
rules  of  evidence,  the  adjudicative 
procedures  of  the  Administrative 
Procedures  Act  (5  U.S.C.  554-557),  and 
subpart  B  shall  not  apply  to  hearings 
under  this  subpart. 

(b)  Hearing  procedure.  (1)  Parties  to 
the  hearing  may  appear  personally  or 
through  counsel  and  shall  have  the  right 
to  introduce  relevant  and  material 
documents  and  to  make  an  oral 
statement 

(2)  The  presiding  officer  shall  have 
discretion  to  permit  presentation  of 
witnesses  within  specified  time  limits, 
provided  that  a  list  of  witnesses  is 
furnished  to  the  presiding  officer  prior  to 
the  hearing.  Witnesses  shall  be  sworn, 
unless  otherwise  directed  by  the 
presiding  officer.  The  presiding  officer 
may  ask  questions  of  any  witness  and 
each  party  may  cross-examine  any 
witness  presented  by  an  opposing  party. 

(3)  The  proceedings  shall  be  recorded 
and  the  transcript  shall  be  promptly 
submitted  to  the  Board.  If  the  hearing  is 
conducted  by  a  presiding  officer  other 
than  one  or  more  members  of  the  Board, 
the  presiding  officer  shall  make 
recommendations  to  the  Board,  unless 
the  Board,  in  its  sole  discretion,  directs 
otherwise. 

§  308.86  Decision  of  Board. 

Following  submission  of  the  hearing 
transcript  to  the  Board,  the  Board  may 
grant  the  exemption  where  it 
determines,  by  reason  of  the  number  of 
public  investors,  the  amount  of  trading 
interest  in  the  securities,  the  nature  and 
extent  of  the  issuer’s  activities,  the 
issuer's  income  or  assets,  or  otherwise, 
that  the  exemption  is  consistent  with  the 
public  interest  or  the  protection  of 
investors.  Any  exemption  shall  be  set 
forth  in  an  order  specifying  the  terms  of 
the  exemption,  the  person  to  whom  it  is 
granted,  and  the  period  for  which  it  is 
granted.  A  copy  of  the  order  shall  be 
served  upon  each  party  to  the 
proceeding. 

Subpart  K — Procedures  Applicable  to 
Investigations  Pursuant  to  Section 
10(c)  of  the  Act 

§  308.87  Scope. 

The  procedures  of  this  subpart  shall 
be  followed  when  an  investigation  is 
instituted  and  conducted  in  connection 
with  any  open  or  failed  insured  bank, 
any  institutions  making  application  to 


51690 


Federal  Register  /  Vol.  53,  No.  246  /  Thursday,  December  22, 1988  /  Rules  and  Regulations 


become  insured  banks,  and  affiliates 
thereof,  or  with  other  types  of 
investigations  to  determine  compliance 
with  applicable  law  and  regulations, 
pursuant  to  section  10(c)  of  the  Act,  12 
U.S.C.  section  1820(c).  Subpart  B  shall 
not  apply  to  investigations  under  this 
subpart. 

§  308.88  Conduct  of  investigation. 

An  investigation  conducted  pursuant 
to  section  10(c)  of  the  Act  shall  be 
initiated  only  upon  issuance  of  an  order 
by  the  Board,  or  by  the  General  Counsel 
or  designee  thereof,  the  Director  of  the 
Division  of  Bank  Supervision  or 
designee  thereof  or  the  Director  of  the 
Division  of  Liquidation  or  designee 
thereof.  The  order  shall  indicate  the 
purpose  of  the  investigation  and 
designate  FDIC’s  representative(s)  to 
direct  the  conduct  of  the  investigation. 
Upon  application  and  for  good  cause 
shown,  the  persons  who  issue  the  order 
of  investigation  may  limit,  quash, 
modify,  or  withdraw  it.  Upon  the 
conclusion  of  the  investigation,  an  order 
of  termination  of  the  investigation  shall 
be  issued  by  the  persons  issuing  the 
order  of  investigation. 

§  308.89  Powers  of  person  conducting 
investigation. 

The  person  designated  to  conduct  a 
section  10(c)  investigation  shall  have  the 
power,  among  other  things,  to 
administer  oaths  and  affirmations,  to 
take  and  preserve  testimony  under  oath, 
to  issue  subpoenas  and  subpoenas 
duces  tecum  and  to  apply  for  their 
enforcement  to  the  United  States 
District  Court  for  the  judicial  district  or 
the  United  States  court  in  any  territory 
in  which  the  main  office  of  the  bank, 
institution,  or  affiliate  is  located  or  in 
which  the  witness  resides  or  conducts 
business.  The  person  conducting  the 
investigation  may  obtain  the  assistance 
of  counsel  or  others  from  both  within 
and  outside  the  FDIC.  The  persons  who 
issue  the  order  of  investigation  may 
limit,  quash,  or  modify  any  subpoena  or 
subpoena  duces  tecum,  upon  application 
and  for  good  cause  shown.  The  person 
conducting  an  investigation  may  report 
to  the  Board  any  instance  where  any 
attorney  has  been  guilty  of 
contemptuous  conduct.  The  Board,  upon 
motion  of  the  person  conducting  the 
investigation,  or  on  its  own  motion,  may 
make  a  finding  of  contempt  and  may 
then  summarily  suspend,  without  a 
hearing,  any  attorney  representing  a 
witness  from  further  participation  in  the 
investigation. 

§308.90  Investigations  confidential. 

Investigations  conducted  pursuant  to 
section  10(c)  shall  be  confidential. 


Information  and  documents  obtained  by 
the  FDIC  in  the  course  of  such 
investigations  shall  not  be  disclosed, 
except  as  provided  in  Part  309  of  the 
FDIC’s  rules  and  regulations  and  as 
otherwise  required  by  law. 

§  308.9 1  Rights  of  witnesses. 

In  an  investigation  pursuant  to  section 
10(c)  of  the  Act: 

(a)  Any  person  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information,  shall  upon  request  be 
shown  and  provided  with  a  copy  of  the 
order  initiating  the  proceeding; 

(b)  Any  person  compelled  or 
requested  to  provide  testimony  as  a 
witness  or  to  furnish  documentary 
evidence  may  be  represented  by  an 
attorney  who  meets  the  requirements  of 
§  308.08(c).  That  attorney  may  be 
present  and  may:  (1)  Advise  the  witness 
before,  during,  and  after  such  testimony; 

(2)  briefly  question  the  witness  at  the 
conclusion  of  such  testimony  for 
clarification  purposes;  and  (3)  make 
summary  notes  during  such  testimony 
solely  for  the  use  and  benefit  of  the 
witness; 

(c)  All  persons  testifying  shall  be 
sequestered.  Such  persons  and  their 
counsel  shall  not  be  present  during  the 
testimony  of  any  other  person,  unless 
permitted  in  the  discretion  of  the  person 
conducting  the  investigation; 

(d)  In  cases  of  a  perceived  or  actual 
conflict  of  interest  arising  out  of  an 
attorney’s  or  law  firm’s  representation 
of  multiple  witnesses,  the  person 
conducting  the  investigation  may  require 
the  attorney  to  comply  with  the 
provisions  of  section  308.47(b)  of 
subpart  B;  and 

(e)  Witness  fees  shall  be  paid  in 
accordance  with  section  308.16  of 
subpart  B. 

§  308.92  Service  of  subpoena. 

Service  of  a  subpoena  shall  be 
accomplished  in  accordance  with 
section  308.13  of  subpart  B. 

§  308.93  Transcripts. 

(a)  General  rule.  Transcripts  of 
testimony,  if  any,  in  an  investigation 
pursuant  to  section  10(c)  shall  be 
recorded  by  an  official  reporter,  or  by 
any  other  person  or  means  designated 
by  the  person  conducting  the 
investigation.  A  witness  may,  solely  for 
the  use  and  benefit  of  the  witness, 
obtain  a  copy  of  the  transcript  of  his  or 
her  testimony  at  the  conclusion  of  the 
investigation  or,  at  the  discretion  of  the 
person  conducting  the  investigation,  at 
an  earlier  time,  provided  the  transcript 
is  available.  The  witness  requesting  a 


copy  of  his  or  her  testimony  shall  bear 
the  cost  thereof. 

(b)  Subscription  by  witness.  The 
transcript  of  testimony  shall  be 
subscribed  by  the  witness,  unless  the 
person  conducting  the  investigation  and 
the  witness,  by  stipulation,  have  waived 
the  signing,  or  the  witness  is  ill,  cannot 
be  found,  or  has  refused  to  sign.  If  the 
transcript  of  the  testimony  is  not 
subscribed  by  the  witness,  the  official 
reporter  taking  the  testimony  shall 
certify  that  the  transcript  is  a  true  and 
complete  transcript  of  the  testimony. 

Subpart  L— Reserved 

Subpart  M— Procedures  and  Standards 
Applicable  to  an  Application  Pursuant 
to  Section  19  of  the  Act 

§  308.99  Scope. 

rfhe  rules  and  procedures  set  forth  in 
this  subpart  shall  apply  to  the 
application  by  an  insured  bank  or  an 
individual  under  section  19  of  the  Act, 

12  U.S.C.  1829,  to  engage  the  services  of 
an  individual  who  has  been  convicted  of 
any  criminal  offense  involving 
dishonesty  or  a  breach  of  trust. 

§  308.100  Relevant  considerations. 

(a)  In  proceedings  under  §  308.99  on 
an  application  to  participate  in  the 
conduct  of  the  affairs  of  a  bank,  the 
following  shall  be  considered: 

(1)  Whether  the  conviction  is  for  a 
criminal  offense,  either  misdemeanor  or 
felony,  involving  dishonesty  or  breach  of 
trust; 

(2)  Whether  service  of  the  individual 
in  the  proposed  bank  constitutes  a 
threat  to  the  safety  or  soundness  of  the 
bank  or  the  interests  of  its  depositors,  or 
threatens  to  impair  public  confidence  in 
the  bank; 

(3)  Evidence  of  the  applicant’s 
rehabilitation; 

(4)  The  position  to  be  held  by  the 
applicant; 

(5)  The  amount  of  influence  and 
control  the  applicant  will  be  able  to 
exercise  over  the  affairs  and  operations 
of  the  insured  bank; 

(6)  The  ability  of  the  management  at 
the  bank  to  supervise  and  control  the 
activities  of  the  applicant; 

(7)  The  level  of  ownership  which  the 
applicant  will  have  at  the  insured  bank; 

(8)  Applicable  fidelity  bond  coverage 
for  the  applicant; 

(9)  Additional  factors  in  the  specific 
case  that  appear  relevant. 

(b)  The  question  of  whether  an 
individual  convicted  of  a  crime  was 
guilty  of  that  crime  shall  not  be  at  issue 
in  a  proceeding  under  this  subpart. 
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§  308.101  Filing  papers  and  effective  date. 

(a)  Filing  with  the  Regional  Office. 
Applications  pursuant  to  section  19  of 
the  Act  shall  be  filed  in  the  appropriate 
regional  office. 

(b)  Effective  date.  An  application 
pursuant  to  section  19  of  the  Act  may  be 
made  in  writing  at  any  time  more  than 
three  years  after  the  effective  date  of  the 
conviction  of  a  criminal  offense 
involving  dishonesty  or  a  breach  of 
trust.  At  any  time  more  than  one  year 
after  the  issuance  of  a  decision  denying 
an  application  pursuant  to  section  19  of 
the  Act,  a  new  application  to  participate 
in  the  conduct  of  the  affairs  of  the  bank 
may  be  made.  The  removal  and/or 
prohibition  pursuant  to  section  19  of  the 
Act  shall  continue  until  the  applicant 
has  been  reinstated  by  the  Board  or  its 
designee  for  good  cause  shown. 

§  308. 1 02  Denial  of  applications. 

A  denial  of  an  application  pursuant  to 
section  19  of  the  Act  shall: 

(a)  Inform  the  applicant  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  the  grounds  therefor  and 
any  supporting  evidence,  may  be  filed 
with  the  Executive  Secretary  within 
thirty  days  after  the  denial:  and 

(b)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.100  of 
this  subpart. 

§308.103  Hearings. 

(a)  Hearing  dates.  The  Board,  or  its 
designee,  in  its  sole  discretion,  shall 
determine  whether  to  grant  a  hearing  on 
the  application.  If  a  hearing  is  granted, 
the  Executive  Secretary  shall  order  a 
hearing  to  be  commenced  within  sixty 
days  after  receipt  of  a  request  for 
hearing  on  an  application  filed  pursuant 
to  §  308.99(a).  Upon  the  request  of  the 
applicant,  or  FDIC  enforcement  counsel, 
the  presiding  officer  or  the  Executive 
Secretary  may  order  a  later  hearing 
date. 

(b)  Hearing  procedure.  (1)  The 
hearing  shall  be  held  in  Washington. 

DC,  or  at  another  designated  place, 
before  a  presiding  officer  designated  by 
the  Executive  Secretary. 

(2)  The  provisions  of  §  308.08,  308.10, 
308.14  and  308.18  of  subpart  B  shall 
apply  to  hearings  held  pursuant  to  this 
section,  but  except  as  expressly 
provided  in  this  subpart,  the  balance  of 
subpart  B  shall  not  apply  to  such 
hearings. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as  a 
party. 


(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart  M. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  this  subsection, 
the  presiding  officer  shall  have  the 
power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 
taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  section  308.16  of 
subpart  B. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  FDIC 
enforcement  staff,  the  record  shall 
remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board,  where 
possible,  within  twenty  days  after  the 
last  day  for  the  parties  to  submit 
additions  to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board  or  its 
designee.  The  Executive  Secretary's 
certification  shall  close  the  record. 

(c)  Written  submissions  in  lieu  of 
hearing.  The  applicant  or  the  bank  may 
in  writing  waive  a  hearing  and  elect  to 
have  the  matter  determined  on  the  basis 
of  written  submissions. 

(d)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  individual  shall 
remain  barred  under  section  19. 


(e)  Decision  by  Board  or  its  designee. 
Within  sixty  days  followig  the  Executive 
Secretary’s  certification  of  the  record  to 
the  Board  or  its  designee,  the  Board  or 
its  designee  shall  notify  the  affected 
individual  whether  the  individual  shall 
remain  barred  under  section  19.  The 
notification  shall  state  the  basis  for  any 
decision  of  the  Board  or  its  designee  that 
is  adverse  to  the  applicant. 

Subpart  N— Rules  and  Procedures 
Applicable  to  Proceedings  Relating  to 
Suspension,  Removal,  and  Prohibition 
Where  a  Felony  Is  Charged 

§308.104  Scope. 

The  rules  and  procedures  set  forth  in 
this  section  shall  apply  to  the  following 
proceedings: 

(a)  To  suspend  any  director,  officer  or 
other  person  participating  in  the  conduct 
of  the  affairs  of  an  insured  state 
nonmember  bank,  or  to  prohibit  such 
individuals  from  further  participation  in 
the  conduct  of  the  affairs  of  the  bank, 
where  the  individual  is  charged  in  any 
state,  federal,  or  territorial  information 
or  indictment  or  charged  in  any 
complaint  authorized  by  a  United  States 
attorney,  with  the  commission  of,  or 
participating  in,  a  crime  involving 
dishonesty  or  breach  of  trust  punishable 
by  imprisonment  exceeding  one  year 
under  state  or  federal  law;  or 

(b)  To  remove  from  office  any 
director,  officer,  or  other  person,  or  to 
prohibit  any  person  from  further 
participation  in  the  conduct  of  the 
affairs  of  the  bank,  except  with  the 
consent  of  the  Board  or  its  designee, 
where  a  judgment  of  conviction  not 
subject  to  further  appellate  review  has 
been  entered  against  the  individual  for 
the  commission  of,  or  participation  in,  a 
crime  involving  dishonesty  or  breach  of 
trust  punishable  by  imprisonment 
exceeding  one  year  under  state  or 
federal  law. 

§  308.105  Relevant  considerations 

(a)  In  proceedings  under  §  308.104  (a) 
and  (b)  for  a  suspension,  removal  or 
prohibition  order,  the  following  shall  be 
considered: 

(1)  Whether  the  alleged  offense  is  a 
crime  which  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  under  state  or  federal  law,  and 
which  involves  dishonesty  or  breach  of 
trust,  and 

(2)  Whether  continued  service  or 
participation  by  the  individual  may  pose 
a  threat  to  the  interest  of  the  bank’s 
depositors,  or  threatens  to  impair  public 
confidence  in  the  bank. 

(3)  Additional  factors  in  the  specific 
case  that  appear  relevant  to  its  decision 
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to  continue  in  effect,  rescind,  terminate, 
or  modify  a  suspension,  removal  or 
prohibition  order  may  be  considered. 

(b)  The  question  of  whether  an 
individual  charged  with  a  crime  is  guilty 
of  the  crime  charged  shall  not  be  tried  or 
considered  in  a  proceeding  under  this 
subpart. 

§  308.106  Notice  of  suspension,  and 
orders  of  removal  or  prohibition. 

(a)  Notice  of  suspension  or 
prohibition.  (1)  The  Board  or  its 
designee  may  suspend  or  prohibit  from 
further  participation  in  the  conduct  of 
the  affairs  of  the  bank  a  director,  an 
officer,  or  other  person  participating  in 
the  conduct  of  the  affairs  of  the  bank  by 
written  notice  of  suspension  or 
prohibition  upon  a  determination  by  the 
Board  or  its  designee  that  the  grounds 
for  such  suspension  or  prohibition  exist. 
The  written  notice  of  suspension  or 
prohibition  shall  be  served  upon  the 
individual  and  the  bank. 

(2)  The  written  notice  of  suspension 
shall: 

(i)  Inform  the  individual  that  a  written 
request  for  a  hearing,  stating  the  relief 
desired  and  grounds  therefor,  and  any 
supporting  evidence,  may  be  filed  with 
the  Executive  Secretary  within  thirty 
days  after  receipt  of  the  written  notice; 
and 

(ii)  Summarize  or  cite  to  the  relevant 
considerations  specified  in  §  308.105  of 
this  subpart. 

(3)  The  suspension  or  prohibition  shall 
be  effective  immediately  upon  service 
on  the  individual,  and  shall  remain  in 
effect  until  final  disposition  of  the 
information,  indictment,  complaint,  or 
until  it  is  terminated  by  the  Board  or  its 
designee  under  the  provisions  of  section 
308.107  or  section  308.108  or  otherwise. 

(b)  Order  of  removal  or  prohibition. 

(1)  The  Board  or  its  designee  may 

issue  an  order  removing  or  prohibiting 
from  further  participation  in  the  conduct 
of  the  affairs  of  the  bank  a  director, 
officer,  or  other  person  participating  in 
the  conduct  of  the  affairs  of  the  bank, 
when: 

(1)  A  final  judgment  of  conviction  not 
subject  to  further  appellate  review  is 
entered  against  the  individual  for  a 
crime  referred  to  in  §  308.104(b);  and 

(ii)  The  Board  or  its  designee 
determines  that  continued  service  or 
participation  of  the  individual  may 
threaten  the  interests  of  the  bank’s 
depositors  or  may  threaten  to  impair 
public  confidence  in  the  bank. 

(2)  The  order  shall  be  served  upon  the 
individual  and  the  bank. 

(3)  The  order  shall: 

(i)  Inform  the  individual  that  a  written 


request  for  a  hearing,  stating  the  relief 
desired  and  grounds  therefor,  and  any 
supporting  evidence,  may  be  filed  with 
the  Executive  Secretary  within  thirty 
days  after  receipt  of  the  order;  and 

(ii)  Summarize  or  cite  the  relevant 
considerations  specified  in  §  308.105  of 
this  subpart. 

(4)  The  order  shall  be  effective 
immediately  upon  service  on  the 
individual,  and  shall  remain  in  effect 
until  it  is  terminated  by  the  Board  or  its 
designee  under  the  provisions  of 
§  308.107  or  §  308.109  or  otherwise. 

§308.107  Hearings. 

(a)  Hearing  dates.  The  Executive 
Secretary  shall  order  a  hearing  to  be 
commenced  within  thirty  days  after 
receipt  of  a  request  for  hearing  on  an 
application  filed  pursuant  to  §  308.106. 
Upon  the  request  of  the  applicant,  the 
presiding  officer  or  the  Executive 
Secretary  may  order  a  later  hearing 
date. 

(b)  Hearing  procedure.  (1)  The  hearing 
shall  be  held  in  Washington,  DC,  or  at 
another  designated  place,  before  a 
presiding  officer  designated  by  the 
Executive  Secretary. 

(2)  The  provisions  of  §  §  308.08,  308.10, 
308.14  and  308.18  of  subpart  B  shall 
apply  to  hearings  held  pursuant  to  this 
section,  but  except  as  expressly 
provided  in  this  subpart,  the  balance  of 
subpart  B  shall  not  apply  to  such 
hearings. 

(3)  The  applicant  may  appear  at  the 
hearing  and  shall  have  the  right  to 
introduce  relevant  and  material 
documents  and  oral  argument.  Members 
of  the  FDIC  enforcement  staff  may 
attend  the  hearing  and  participate  as  a 
party. 

(4)  There  shall  be  no  discovery  in 
proceedings  under  this  subpart  N. 

(5)  At  the  discretion  of  the  presiding 
officer,  witnesses  may  be  presented 
within  specified  time  limits,  provided 
that  a  list  of  witnesses  is  furnished  to 
the  presiding  officer  and  to  all  other 
parties  prior  to  the  hearing.  Witnesses 
shall  be  sworn,  unless  otherwise 
directed  by  the  presiding  officer.  The 
presiding  officer  may  ask  questions  of 
any  witness.  Each  party  shall  have  the 
opportunity  to  cross-examine  any 
witness  presented  by  an  opposing  party. 
The  transcript  of  the  proceedings  shall 
be  furnished,  upon  request  and  payment 
of  the  cost  thereof,  to  the  applicant 
afforded  the  hearing. 

(6)  In  the  course  of  or  in  connection 
with  any  hearing  under  this  subsection, 
the  presiding  officer  shall  have  the 
power  to  administer  oaths  and 
affirmations,  to  take  or  cause  to  be 


taken  depositions  of  unavailable 
witnesses,  and  to  issue,  revoke,  quash, 
or  modify  subpoenas  and  subpoenas 
duces  tecum.  Where  the  presentation  of 
witnesses  is  permitted,  the  presiding 
officer  may  require  the  attendance  of 
witnesses  from  any  state,  territory,  or 
other  place  subject  to  the  jurisdiction  of 
the  United  States  at  any  location  where 
the  proceeding  is  being  conducted. 
Witness  fees  shall  be  paid  in 
accordance  with  §  308.16  of  subpart  B. 

(7)  Upon  the  request  of  the  applicant 
afforded  the  hearing,  or  the  members  of 
the  FDIC  enforcement  staff,  the  record 
shall  remain  open  for  five  business  days 
following  the  hearing  for  the  parties  to 
make  additional  submissions  to  the 
record. 

(8)  The  presiding  officer  shall  make 
recommendations  to  the  Board,  where 
possible,  within  ten  days  after  the  last 
day  for  the  parties  to  submit  additions 
to  the  record. 

(9)  The  presiding  officer  shall  forward 
his  or  her  recommendation  to  the 
Executive  Secretary  who  shall  promptly 
certify  the  entire  record,  including  the 
recommendation  to  the  Board.  The 
Executive  Secretary’s  certification  shall 
close  the  record. 

(c)  Written  submissions  in  lieu  of 
hearing.  The  applicant  or  the  bank  may 
in  writing  waive  a  hearing  and  elect  to 
have  the  matter  determined  on  the  basis 
of  written  submissions. 

(d)  Failure  to  request  or  appear  at 
hearing.  Failure  to  request  a  hearing 
shall  constitute  a  waiver  of  the 
opportunity  for  a  hearing.  Failure  to 
appear  at  a  hearing  in  person  or  through 
an  authorized  representative  shall 
constitute  a  waiver  of  hearing.  If  a 
hearing  is  waived,  the  order  shall  be 
final  and  unappealable,  and  shall 
remain  in  full  force  and  effect  pursuant 
to  §  308.97 

(e)  Decision  by  Board  or  its  designee. 
Within  sixty  days  following  the 
Executive  Secretary’s  certification  of  the 
record  to  the  Board  or  its  designee,  the 
Board  or  its  designee  shall  notify  the 
affected  individual  whether  the  order  of 
removal  or  prohibition  will  be 
continued,  terminated,  or  otherwise 
modified.  The  notification  shall  state  the 
basis  for  any  decision  of  the  Board  or  its 
designee  that  is  adverse  to  the 
applicant.  The  Board  or  its  designee 
shall  promptly  rescind  or  modify  an 
order  of  removal  or  prohibition  where 
the  decision  is  favorable  to  the 
applicant. 
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Subpart  O— [Reserved] 

Subpart  P— Rules  and  Procedures 
Relating  to  the  Recovery  of  Attorney 
Fees  and  Other  Expenses 

§308.113  Scope. 

This  subpart,  and  the  Equal  Access  to 
justice  Act  (5  U.S.C.  section  504),  which 
it  implements,  apply  to  adversary 
adjudications  before  the  FDIC.  The 
types  of  adjudication  covered  by  this 
subpart  are  those  listed  in  §  308.04  of 
subpart  B.  Subpart  B  does  not  apply  to 
any  proceedings  to  recover  fees  and 
expenses  under  this  subpart. 

§  308. 114  Filing,  content,  and  service  of 
documents. 

(a)  Time  to  file.  An  application  and 
any  other  pleading  or  document  related 
to  the  application  may  be  filed  with  the 
Executive  Secretary  whenever  the 
applicant  has  prevailed  in  the 
proceeding  or  in  a  discrete  significant 
substantive  portion  of  the  proceeding 
within  thirty  days  after  service  of  the 
final  order  of  the  Board  in  disposition  of 
the  proceeding. 

(b)  Content.  The  application  and 
related  documents  shall  conform  to  the 
requirements  of  §  308.12  of  subpart  B. 

(c)  Service.  The  application  and 
related  documents  shall  be  served  on  all 
parties  to  the  adversary  adjudication  in 
accordance  with  §  308.13  of  subpart  B, 
except  that  statements  of  net  worth 
shall  be  served  only  on  counsel  for  the 
FDIC. 

(d)  Upon  receipt  of  an  application,  the 
Executive  Secretary  shall  refer  the 
matter  to  the  administrative  law  judge 
who  heard  the  underlying  adversary 
proceeding,  provided  that  if  the  original 
administrative  law  judge  is  unavailable, 
or  the  Executive  Secretary  determines, 
in  his  or  her  sole  discretion,  that  there  is 
cause  to  refer  the  matter  to  a  different 
administrative  law  judge,  the  matter 
shall  be  referred  to  a  different 
administrative  law  judge. 

§  308. 115  Responses  to  application. 

(a)  By  FDIC.  (1)  Within  twenty  days 
after  service  of  an  application,  counsel 
for  the  FDIC  may  file  with  the  Executive 
Secretary  and  serve  on  all  parties  an 
answer  to  the  application.  Unless 
counsel  for  the  FDIC  requests  and  is 
granted  an  extension  of  time  for  filing  or 
files  a  statement  of  intent  to  negotiate 
under  §  308.110  of  this  subpart,  failure  to 
file  an  answer  within  the  twenty-day 
period  will  be  treated  as  a  consent  to 
the  award  requested. 

(2)  The  answer  shall  explain  in  detail 
any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  FDIC’s  position.  If  the 


answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  answer  shall  include  either 
supporting  affidavits  or  a  request  for 
further  proceedings  under  §  308.111. 

(b)  Reply  to  answer.  The  applicant 
may  file  a  reply  if  the  FDIC  has 
addressed  in  its  answer  any  of  the 
following  issues:  that  the  position  of  the 
FDIC  was  substantially  justified,  that 
the  applicant  unduly  protracted  the 
proceedings,  or  that  special 
circumstances  make  an  award  unjust. 
The  reply  shall  be  filed  within  fifteen 
days  after  service  of  the  answer.  If  the 
reply  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  reply  shall  include  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  308.111. 

(c)  By  other  parties.  Any  party  to  the 
adversary  adjudication,  other  than  the 
applicant  and  the  FDIC,  may  file 
comments  on  an  application  within 
twenty  days  after  service  of  the 
application.  If  the  applicant  is  entitled  to 
file  a  reply  to  the  FDIC’s  answer  under 
paragraph  (b)  of  this  section,  another 
party  may  file  comments  on  the  answer 
within  fifteen  days  after  service  of  the 
answer.  A  commenting  party  may  not 
participate  in  any  further  proceedings  on 
the  application  unless  the  administrative 
law  judge  determines  that  the  public 
interest  requires  such  participation  in 
order  to  permit  additional  exploration  of 
matters  raised  in  the  comments. 

(d)  Additional  response.  Additional 
filings  in  the  nature  of  pleadings  may  be 
submitted  only  by  leave  of  the 
administrative  law  judge. 

§  308.1 16  Eligibility  of  applicants. 

(a)  General  rule.  To  be  eligible  for  an 
award  under  this  subpart,  an  applicant 
must  have  been  named  or  admitted  as  a 
party  to  the  proceeding.  In  addition,  the 
applicant  aust  show  that  it  meets  all 
other  conditions  of  eligibility  set  out  in 
paragraph  (b)  of  this  section. 

(b)  Types  of  eligible  applicant.  The 
types  of  eligible  applicant  are: 

(1)  An  individual  with  a  net  worth  of 
not  more  than  $2  million  at  the  time  the 
adversary  adjudication  was  initiated;  or 

(2)  Any  owner  of  an  unincorporated 
business,  or  any  partnership, 
corporation,  associations,  unit  of  local 
government  or  organization,  the  net 
worth  of  which  did  not  exceed 
$7,000,000  and  which  did  not  have  more 
than  500  employees  at  the  time  the 
adversary  adjudication  was  initiated. 

(c)  Factors  to  be  considered.  In 
determining  the  types  of  eligible 
applicant: 

(1)  An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  a3  an  “individual"  rather 


than  a  “sole  owner  of  an  unincorporated 
business"  if  the  issues  on  which  he  or 
she  prevails  are  related  to  personal 
interests  rather  than  to  business 
interests. 

(2)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  the  value  of  any 
obligations  incurred  for  this  purpose. 
Transfers  of  assets  or  obligations 
incurred  for  less  than  reasonably 
equivalent  value  will  be  presumed  to 
have  been  made  for  this  purpose. 

(3)  The  net  worth  of  a  bank  shall  be 
established  by  the  net  worth  information 
reported  in  conformity  with  applicable 
instructions  and  guidelines  on  the 
bank's  Consolidated  Report  of  Condition 
and  Income  filed  for  the  last  reporting 
date  before  the  initiation  of  the 
adversary  adjudication. 

(4)  The  employees  of  an  applicant 
include  all  those  persons  who  were 
regularly  providing  services  for 
remuneration  for  the  applicant,  under  its 
direction  and  control,  on  the  date  the 
adversary  adjudication  was  initiated. 
Part-time  employees  are  included  as 
though  they  were  full-time  employees. 

(5)  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  The  aggregated  net 
worth  shall  be  adjusted  if  necessary  to 
avoid  counting  the  net  worth  of  any 
entity  twice.  As  used  in  this  subpart, 
“affiliates”  are  (i)  individuals, 
corporations,  and  entities  that  directly 
or  indirectly  or  acting  through  one  or 
more  entities  control  a  majority  of  the 
voting  shares  of  the  applicant,  and  (ii) 
corporations  and  entities  of  which  the 
applicant  directly  or  indirectly  owns  or 
controls  a  majority  of  the  voting  shares. 

The  Board  may,  however,  on  the 
recommendation  of  the  administrative 
law  judge,  or  otherwise,  determine  that 
such  aggregation  with  regard  to  one  or 
more  of  the  applicant's  affiliates  would 
be  unjust  and  contrary  to  the  purposes 
of  this  subpart  in  light  of  the  actual 
relationship  between  the  affiliated 
entities.  In  such  a  case  the  net  worth 
and  employees  of  the  relevant  affiliate 
or  affiliates  will  not  be  aggregated  with 
those  of  the  applicant.  In  addition,  the 
Board  may  determine  that  financial 
relationships  of  the  applicant  other  than 
those  described  in  this  paragraph 
constitute  special  circumstances  that 
would  make  an  award  unjust. 

(6)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 
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§  308. 117  Prevailing  party. 

(a)  General  rule.  An  eligible  applicant 
who,  following  an  adversary 
adjudication  has  gained  victory  on  the 
merits  in  the  proceeding,  is  a  “prevailing 
party”.  An  eligible  applicant  may  be  a 
“prevailing  party"  if  a  settlement  of  the 
proceeding  was  effected  on  terms 
favorable  to  it  or  if  the  proceeding 
against  it  has  been  dismissed.  In 
appropriate  situations  an  applicant  may 
also  have  prevailed  if  the  outcome  of  the 
proceeding  has  substantially  vindicated 
the  applicant’s  position  on  the 
significant  substantive  matters  at  issue, 
even  though  the  applicant  has  not 
totally  avoided  adverse  final  action. 

(b)  Segregation  of  costs.  When  a 
proceeding  has  presented  a  number  of 
discrete  substantive  issues,  an  applicant 
may  have  prevailed  even  though  all  the 
issues  were  not  resolved  in  its  favor.  If 
such  an  applicant  is  deemed  to  have 
prevailed,  any  award  shall  be  based  on 
the  fees  and  expenses  incurred  in 
connection  with  the  discrete  significant 
substantive  issue  or  issues  on  which  the 
applicant’s  position  has  been  upheld.  If 
such  segregation  of  costs  is  not 
practicable,  the  award  may  be  based  on 
a  fair  proration  of  those  fees  and 
expenses  incurred  in  the  entire 
proceeding  which  would  be  recoverable 
under  §  308.105  if  proration  were  not 
performed.  Whether  separate  or 
prorated  treatment  is  appropriate, 

the  appropriate  proration  percentage 
shall  be  determined  on  the  facts  of  the 
particular  case.  Attention  shall  be  given 
to  the  significance  and  nature  of  the 
respective  issues  and  their  separability 
and  interrelationship. 

§  308.1 18  Standards  for  awards. 

A  prevailing  applicant  may  receive  an 
award  for  fees  and  expenses  unless  the 
position  of  the  FDIC  during  the 
proceeding  was  substantially  justified  or 
special  circumstances  make  the  award 
unjust.  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the 
proceedings.  Awards  for  fees  and 
expenses  incurred  before  the  date  on 
which  the  adversary  adjudication  was 
initiated  are  allowable  if  their 
incurrence  was  necessary  to  prepare  for 
the  proceeding. 

§  308. 119  Measure  of  awards. 

(a)  General  rule.  Awards  will  be 
based  on  rates  customarily  charged  by 
persons  engaged  in  the  business  of 
acting  as  attorneys,  agents,  and  expert 
witnesses,  even  if  the  services  were 
made  available  without  charge  or  at  a 
reduced  rate,  provided  that  no  award 
under  this  subpart  for  the  fee  of  an 
attorney  or  agent  may  exceed  $75  per 


hour.  No  award  to  compensate  an  expert 
witness  may  exceed  the  highest  rate  at 
which  the  FDIC  pays  expert  witnesses. 

An  award  may  include  the  reasonable 
expenses  of  the  attorney,  agent,  or 
expert  witness  as  a  separate  item,  if  the 
attorney,  agent,  or  expert  witness 
ordinarily  charges  clients  separately  for 
such  expenses. 

(b)  Determination  of  reasonableness 
of  fees.  In  determining  the 
reasonableness  of  the  fee  sought  for  an 
attorney,  agent,  or  expert  witness,  the 
administrative  law  judge  shall  consider 
the  following: 

(1)  If  the  attorney,  agent,  or  expert 
witness  is  in  private  practice,  his  or  her 
customary  fee  for  like  services,  or,  if  he 
or  she  is  an  employee  of  the  applicant, 
the  fully  allocated  cost  of  the  services: 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent,  or  expert  witness 
ordinarily  performs  services: 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant; 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

(5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(c)  Awards  for  studies.  The 
reasonable  cost  of  any  study,  analysis, 
test,  project,  or  similar  matter  prepared 
on  behalf  of  an  applicant  may  be 
awarded  to  the  extent  that  the  charge 
for  the  service  does  not  exceed  the 
prevailing  rate  payable  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant’s  case  and  not  otherwise 
required  by  law  or  sound  business  or 
financial  practice. 

§  308.120  Application  for  awards. 

(а)  Contents.  An  application  for  an 
award  of  fees  and  expenses  under  this 
subpart  shall  contain: 

(1)  The  name  of  the  applicant  and  an 
identification  of  the  proceeding; 

(2)  A  showing  that  the  applicant  has 
prevailed,  and  an  identification  of  each 
issue  with  regard  to  which  the  applicant 
believes  that  the  position  of  the  FDIC  in 
the  proceeding  was  not  substantially 
justified; 

(3)  A  statement  of  the  amount  of  fees 
and  expenses  for  which  an  award  is 
sought; 

(4)  If  the  applicant  is  not  an 
individual,  a  statement  of  the  number  of 
its  employees  on  the  date  the  proceeding 
was  initiated; 

(5)  A  description  of  any  affiliated 
individuals  or  entities,  as  defined  in 

§  308.103(c)(5),  or  a  statement  that  none 
exist; 

(б)  A  declaration  that  the  applicant, 
together  with  any  affiliates,  had  a  net 


worth  not  more  than  the  ceiling 
established  for  it  by  §  308.103(b)  as  of 
the  date  the  proceeding  was  initiated; 
and 

(7)  Any  other  matters  that  the 
applicant  wishes  the  FDIC  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(b)  Verification.  The  application  shall 
be  signed  by  the  applicant  or  an 
authorized  officer  or  attorney  of  the 
applicant.  It  shall  also  contain  or  be 
accompanied  by  a  written  verification 
under  oath  or  under  penalty  of  perjury 
that  the  information  provided  in  the 
application  and  supporting  documents  is 
true  and  correct. 

§  308. 121  Statement  of  net  worth. 

(a)  General  rule.  A  statement  of  net 
worth  must  be  filed  with  the  application 
for  an  award  of  fees.  The  statement 
shall  reflect  the  net  worth  of  the 
applicant  and  all  affiliates  of  the 
applicant. 

(b)  Contents.  (1)  The  statement  of  net 
worth  may  be  in  any  form  convenient  to 
the  applicant  which  fully  discloses  all 
the  assets  and  liabilities  of  the  applicant 
and  all  the  assets  and  liabilities  of  its 
affiliates,  as  of  the  time  of  the  initiation 
of  the  adversary  adjudication. 

Unaudited  financial  statements  are 
acceptable  unless  the  administrative 
law  judge  or  the  Board  otherwise 
requires.  Financial  statements  or  reports 
to  a  Federal  or  State  agency,  prepared 
before  the  initiation  of  the  adversary 
adjudication  for  other  purposes,  and 
accurate  as  of  a  date  not  more  than 
three  months  prior  to  the  initiation  of  the 
proceeding,  are  acceptable  in 
establishing  net  worth  as  of  the  time  of 
the  initiation  of  the  proceeding,  unless 
the  administrative  law  judge  or  the 
Board  otherwise  requires. 

(2)  In  the  case  of  applicants  or 
affiliates  that  are  not  banks,  net  worth 
shall  be  considered  for  the  purposes  of 
this  subpart  to  be  the  excess  of  total 
assets  over  total  liabilities,  as  of  the 
date  the  underlying  proceeding  was 
initiated,  except  as  adjusted  under 

§  308.103(c)(2).  Assets  and  liabilities  of 
individuals  shall  include  those 
beneficially  owned  within  the  meaning 
of  the  FDIC’s  rules  and  regulations. 

(3)  If  the  applicant  or  any  of  its 
affiliates  is  a  bank,  the  portion  of  the 
statement  of  net  worth  which  relates  to 
the  bank  shall  consist  of  a  copy  of  the 
bank’s  last  Consolidated  Report  of 
Condition  and  Income  filed  before  the 
initiation  of  the  adversary  adjudication. 
In  all  cases  the  administrative  law  judge 
or  the  Board  may  call  for  additional 
information  needed  to  establish  the 
applicant’s  net  worth  as  of  the  initiation 


51695 


Federal  Register  /  Vol.  53,  No.  246  /  Thursday,  December  22, 1988  /  Rules  and  Regulations 


of  the  proceeding.  Except  as  adjusted  by 
additional  information  that  was  called 
for  under  the  preceding  sentence,  net 
worth  shall  be  considered  for  the 
purposes  of  this  subpart  to  be  the  total 
equity  capital  (or,  in  the  case  of  mutual 
savings  banks,  the  total  surplus 
accounts)  as  reported,  in  conformity 
with  applicable  instructions  and 
guidelines,  on  the  bank's  Consolidated 
Report  of  Condition  and  Income  filed  for 
the  last  reporting  date  before  the 
initiation  of  the  proceeding. 

(c)  Statement  confidential.  Unless 
otherwise  ordered  by  the  Board  or 
required  by  law,  the  statement  of  net 
worth  shall  be  for  the  confidential  use  of 
counsel  for  the  FDIC,  the  Board,  and  the 
administrative  law  judge. 

§ 308. 1 22  Statement offeesand 
expenses. 

The  application  shall  be  accompanied 
by  a  statement  fully  documenting  the 
fees  and  expenses  for  which  an  award  is 
sought.  A  separate  itemized  statement 
shall  be  submitted  for  each  professional 
firm  or  individual  whose  services  are 
covered  by  the  application,  showing  the 
horn's  spent  in  work  in  connection  with 
the  proceeding  by  each  individual,  a 
description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entity  for  the 
services  performed.  The  administrative 
law  judge  or  the  Board  may  require  the 
applicant  to  provide  vouchers,  receipts, 
or  other  substantiation  for  any  expenses 
claimed. 

§  308.123  Settlement  negotiations. 

If  counsel  for  the  FDIC  and  the 
applicant  believe  that  the  issues  in  a  fee 
application  can  be  settled,  they  may 
jointly  file  with  the  Executive  Secretary 
a  statement  of  their  intent  to  negotiate  a 
settlement.  The  filing  of  this  statement 
shall  extend  the  time  for  filing  an 
answer  under  §  308.102  for  an  additional 
twenty  days,  and  further  extensions 


may  be  granted  by  the  administrative 
law  judge  upon  the  joint  request  of 
counsel  for  the  FDIC  and  the  applicant. 

§  308.124  Further  proceedings. 

(a)  General  rule.  Ordinarily,  the 
determination  of  a  recommended  award 
will  be  made  by  the  administrative  law 
judge  on  the  basis  of  the  written  record. 
However,  on  request  of  either  the 
applicant  or  the  FDIC,  or  on  his  or  her 
own  initiative,  the  administrative  law 
judge  may  order  further  proceedings 
such  as  an  informal  conference,  oral 
argument,  additional  written 
submissions,  or  an  evidentiary  hearing. 
Such  further  proceedings  will  be  held 
only  when  necessary  for  full  and  fair 
resolution  of  the  issues  arising  from  the 
application  and  will  be  conducted 
promptly  and  expeditiously. 

(b)  Request  for  further  proceedings.  A 
request  for  further  proceedings  under 
this  section  shall  specifically  identify 
the  information  sought  or  the  issues  in 
dispute  and  shall  explain  why 
additional  proceedings  are  necessary. 

(c)  Hearing.  Ordinarily,  the 
administrative  law  judge  shall  hold  an 
oral  evidentiary  hearing  only  on 
disputed  issues  of  material  fact  which 
cannot  be  adequately  resolved  through 
written  submissions. 

§  308. 125  Recommended  decision. 

The  administrative  law  judge  shall  file 
with  the  Executive  Secretary  a 
recommended  decision  on  the  fee 
application  not  later  than  ninety  days 
after  the  filing  of  the  application  or 
thirty  days  after  the  conclusion  of  the 
hearing,  whichever  is  later.  The 
recommended  decision  shall  include 
written  proposed  findings  and 
conclusions  on  the  applicant’s  eligibility 
and  its  status  as  a  prevailing  party  and 
an  explanation  of  the  reasons  for  any 
difference  between  the  amount 
requested  and  the  amount  of  the 
recommended  award.  The  recommended 
decision  shall  also  include,  if  at  issue, 
proposed  findings  on  whether  the  FDIC’s 
position  was  substantially  justified, 
whether  the  applicant  unduly  protracted 


the  proceedings,  or  whether  special 
circumstances  make  an  award  unjust. 

The  administrative  law  judge  shall  file 
the  record  of  the  proceeding  on  the  fee 
application  and,  at  the  same  time,  serve 
upon  each  party  a  copy  of  the 
recommended  decision,  findings, 
conclusions,  and  proposed  order. 

§  308.126  Board  action. 

(a)  Exceptions  to  recommended 
decision.  Within  twenty  days  after 
service  of  the  recommended  decision, 
findings,  conclusions,  and  proposed 
order,  the  applicant  or  counsel  for  the 
FDIC  may  file  with  the  Executive 
Secretary  written  exceptions  thereto.  A 
supporting  brief  may  also  be  filed. 

(b)  Decision  of  Board.  The  Board  shall 
render  its  decision  within  sixty  days 
after  the  matter  is  submitted  to  it  by  the 
Executive  Secretary.  The  Executive 
Secretary  shall  furnish  copies  of  the 
decision  and  order  of  the  Board  to  the 
parties.  Judicial  review  of  the  decision 
and  order  may  be  obtained  as  provided 
in  5  U.S.C.  504(c)(2). 

§  308. 127  Payment  of  awards. 

An  applicant  seeking  payment  of  an 
award  made  by  the  Board  shall  submit 
to  the  Executive  Secretary  a  statement 
that  the  applicant  will  not  seek  judicial 
review  of  the  decision  and  order  or  that 
the  time  for  seeking  further  review  has 
passed  and  no  further  review  has  been 
sought.  The  FDIC  will  pay  the  amount 
awarded  within  thirty  days  after 
receiving  the  applicant's  statement, 
unless  judicial  review  of  the  award  or  of 
the  underlying  decision  of  the  adversary 
adjudication  has  been  sought  by  the 
applicant  or  any  other  party  to  the 
proceeding. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  16th  day  of 
November  1988. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 
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